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I. STATEMENT OF JURISDICTION 

This Honorable Court has jurisdiction pursuant to 42 Pa.C.S. § 742 (exclusive 

appellate jurisdiction in the Superior Court of Pennsylvania from final orders of the 

Court of Common Pleas) and PA.R.A.P. 341(a) (appeals as of right from a lower 

court's final orders). 
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II. ORDER IN QUESTION 

The September 30, 2020 order of the Court of Common Pleas, First Judicial 

District of Pennsylvania, Criminal Trial Division, at Docket Number CP-51-CR-

00 1 1 957-20 1 0, is the subject of this appeal and attached at Appendix A. The 

Honorable Charles A. Ehrlich ordered the dismissal of Mr. Cruz's PCRA petition as 

follows: 

AND NOW, this 24th day of September 2020, this 
Court having determined that the issues raised by 
petitioner in his Post-Conviction Relief Act Petition are 
without merit, this matter is dismissed. A twenty (20) day 
Notice of Dismissal pursuant to Pa.R.Crim.P. 907 was 
filed and mailed to petitioner and all parties on July 9, 
2020. 

Petitioner is hereby advised that he has the right to 
file an appeal to the Superior Court of Pennsylvania within 
thirty (30) days of the date of entry of this Order. Petitioner 
may appeal pro se or with retained counsel. In Forma 
Pauperis status to continue. 

Appendix A. 

3 



III. STATEMENT OF THE SCOPE AND STANDARD OF REVIEW 

This Court's standard of review from the denial of a PCRA petition "is limited 

to examining whether the PCRA court's determination is supported by the evidence 

of record and whether it is free of legal error." Commonwealth v. Ousley, 21 A.3d 

1238, 1242 (Pa. Super. Ct. 2011) (citation omitted). "The PCRA court's credibility 

determinations, when supported by the record, are binding on this Court; however, 

[the Court applies] a de novo standard of review to the PCRA court's legal 

conclusions." Commonwealth v. Mitchell, 105 A.3d 1257, 1265 (Pa. 2014) (citation 

omitted). 
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IV. QUESTION PRESENTED FOR REVIEW 

Did PCRA counsel provide ineffective assistance for not filing an amended 

PCRA petition alleging trial counsel's ineffectiveness for failing to object to Mr. 

Cruz's sentence for attempted murder, which violated Apprendi v. New Jersey, 530 

U.S. 466 (2000)? 

(Not answered by the PCRA court.) 
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V. STATEMENT OF THE CASE 

Procedural & Factual History 

On September 28, 2012, a jury found Mr. Cruz guilty of attempted murders, 

aggravated assault, and conspiracy to commit aggravated assault'. The jury did not 

return a finding of serious bodily injury for the attempted murder charge. On 

September 26, 2013, the trial court sentenced Mr. Cruz to a term of forty to eighty 

years of confinement. 

On January 13, 2014, the court re-sentenced Mr. Cruz as follows: "So as to 

the attempted murder, I'm going to sentence you to twenty to forty years, on the 

criminal conspiracy ten to twenty years, for a total of thirty to sixty years, not the 

forty to eighty years that I had given you before." (Notes of Testimony ("N.T."), 

1/13/14, at 7.) Mr. Cruz filed a direct appeal, arguing that the evidence was 

insufficient and the sentence was excessive. See Commonwealth v. Cruz, 611 EDA 

2014, 2015 WL 7187959, *3 (Pa. Super. Ct. May 12, 2015). This Court disagreed 

and affirmed Mr. Cruz's judgment of sentence. See id. at * 1. 

On March 22, 2016, Mr. Cruz filed a pro se petition pursuant to the Post 

Conviction Relief Act ("PCRA"), 42 Pa.C.S. §§ 9541-9546. After PCRA counsel 

s 18 Pa.C.S. § 901. 

a 18 Pa.C.S. § 2702. 

' 18 Pa.C.S. § 903. 
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filed an amended petition, the lower court reinstated Mr. Cruz's right to appeal to 

the Supreme Court of Pennsylvania nunc pro tunc. He subsequently filed a petition 

for allowance appeal, which the Court denied on July 3, 2018. 

On March 5, 2019, Mr. Cruz filed the PCRA petition that is the subject of this 

appeal. The lower court appointed PCRA counsel, who filed a no-merit letter. The 

court agreed that the issues raised in the PCRA petition were without merit. On 

September 23, 2020, the court formally dismissed Mr. Cruz's PCRA petition. See 

Appendix A. The court appointed James F. Berardinelli as appellate counsel, who 

timely filed Mr. Cruz's notice of appeal to this Court. Attorney Berardinelli 

subsequently filed a motion to withdraw as appellate counsel due to a conflict of 

interest. 

The lower court granted the motion and appointed the below-signed counsel, 

who filed a statement of errors. See Appendix B. The court filed its Opinion on 

December 13, 2021. Appendix C. 
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VI. SUMMARY OF THE ARGUMENT 

The Court should remand this matter because PCRA counsel was ineffective. 

And Mr. Cruz can establish the three prongs necessary to obtain relief for PCRA 

counsel's ineffectiveness. 

First, there is a legal foundation for Mr. Cruz to make the allegation because 

trial counsel was ineffective for not objecting when the trial court imposed a 

sentence, which violated the tenets of Apprendi v. New Jersey, 530 U.S. 466. 

Accordingly, Mr. Cruz's claim has arguable merit. 

Second, PCRA counsel did not have a reasonable basis for the failure to file 

an amended petition asserting that trial counsel was ineffective. There was no 

possible strategic reason for trial counsel not to object when the trial court imposed 

an illegal sentence. 

Finally, Mr. Cruz was prejudiced when PCRA counsel failed to file an 

amended PCRA petition. But for PCRA counsel's omission, there is a reasonable 

probability that the outcome of the proceedings would have been different. Had 

counsel filed an amended PCRA petition alleging trial counsel's ineffectiveness, the 

lower court would have vacated Mr. Cruz's illegal sentence. 
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VII. ARGUMENT 

The Court should remand this matter because PCRA counsel was ineffective. 

Mr. Cruz's pro se PCRA petition asserted that the trial court imposed a sentence 

greater than the lawful maximum. Appendix B. "It is beyond cavil that illegal 

sentencing claims pertaining to a sentence that exceeds the lawful maximum are 

cognizable under the PCRA." Commonwealth v. Concordia, 97 A.3d 366, 372 (Pa. 

Super. Ct. 2014). And PCRA counsel was ineffective for failing to make the claim 

in an amended petition. 

Before our Supreme Court's holding in Commonwealth v. Bradley, to obtain 

review of an allegation that PCRA counsel was ineffective, a PCRA petitioner was 

required to raise the challenge in response to a motion to withdraw as counsel or in 

a timely response to a PCRA court's Rule 907 notice. See Commonwealth v. Bradley, 

 A.3d , 2021 WL 4877232, *3 (Pa. 2021) (setting forth the mechanisms for 

challenging PCRA counsel's stewardship). 

However, the Bradley Court held that "a PCRA petitioner may, after a PCRA 

court denies relief, and after obtaining new counsel or acting pro se, raise claims of 

PCRA counsel's ineffectiveness at the first opportunity to do so, even if on appeal." 

Id. at * 15. In the case before this Court, Mr. Cruz has complied with Bradley's 

dictates because he has raised the issue of PCRA counsel's ineffectiveness at the 

first opportunity to do so. Thus, the Court should consider the claim's merits. 
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A PCRA petitioner is entitled to the effective assistance of counsel. 

Commonwealth v. Albert, 561 A.2d 736, 738 (Pa. 1989) (holding that the rule-based 

right to counsel in a PCRA proceeding embodies the "concomitant right to effective 

assistance of counsel" in the PCRA court).' 

Pennsylvania has established the following three-factor inquiry regarding the 

effectiveness of counsel: 

[I]n order to obtain relief based on [an ineffective 
assistance of counsel ("IAC") ] claim, a petitioner must 
establish: (1) the underlying claim has arguable merit; (2) 
no reasonable basis existed for counsel's actions or failure 
to act; and (3) petitioner suffered prejudice as a result of 
counsel's error such that there is a reasonable probability 
that the result of the proceeding would have been different 
absent such error. 

Commonwealth v. Reed, 971 A.2d 1216, 1221 (Pa. 2009) (citation omitted). A failure 

to satisfy any prong of this test is fatal to the claim. Commonwealth v. Martin, 5 

A.3d 177, 183 (Pa. 2010). 

Mr. Cruz can establish each prong necessary to obtain relief for PCRA 

counsel's ineffectiveness. 

'See also Commonwealth v. Albrecht, 720 A.2d 693, 699-700 (Pa. 1998) 
(appointment of counsel pursuant to PA.R.CxiM.P. 904 carries with it an 
"enforceable right to effective post-conviction counsel"). 
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A. Mr. Cruz's claim has arguable merit. 

Mr. Cruz satisfies the first prong of the test for PCRA counsel's 

ineffectiveness. There is merit to the assertion that counsel was ineffective for not 

filing an amended PCRA petition alleging that trial counsel was ineffective for 

failing to object when the trial court imposed an illegal sentence. 

On January 13, 2014, the trial court re-sentenced Mr. Cruz. When it imposed 

the sentence, the court stated, "So as to the attempted murder, I'm going to sentence 

you to twenty to forty years, on the criminal conspiracy ten to twenty years, for a 

total of thirty to sixty years . . . . " (N. T., 1/13/14, at 7.) But the sentence of twenty to 

forty years' imprisonment for attempted murder was illegal because the jury did not 

return a finding of serious bodily injury for that offense. 

Mr. Cruz's sentence required that the attempted murder resulted in serious 

bodily injury. See 18 Pa.C.S. § 1102(c) (A person who has been convicted of 

attempted murder where serious bodily injury results "may be sentenced to a term 

of imprisonment which shall be fixed by the court at not more than 40 years. "). 

However, where serious bodily injury does not result, a person may be sentenced to 

no more than twenty years' imprisonment. Id. 

A sentencing court may impose the forty-year maximum sentence only if the 

trier of fact finds that serious bodily injury resulted. See Commonwealth v. Johnson, 

910 A.2d 60, 66-68 (Pa. Super. Ct. 2006) (holding that the imposition of a forty-year 
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sentence for attempted murder, without a jury finding serious bodily injury beyond 

a reasonable doubt as to that charge, violates Apprendi) (citation omitted). The 

Johnson Court also determined that a jury's finding that serious bodily injury 

occurred as part of an aggravated assault charge cannot be used to infer that the jury 

found serious bodily injury for an attempted murder charge. See id. at 68 n.10. But 

this is what happened in Mr. Cruz's case. This Court recently reaffirmed Johnson's 

holding in Commonwealth v. Barnes, 167 A. 3d 110 (Pa. Super. Ct. 2017) (en banc). 

In Barnes, the appellant claimed that the trial court erred in applying 18 

Pa.C.S. § 1102(c) and imposing a maximum term of imprisonment of forty years for 

attempted murder in the absence of a jury finding of serious bodily injury. Barnes, 

167 A.3d at 116. There was no dispute that the appellant's jury was instructed on 

and found him guilty of aggravated assault causing serious bodily injury. Id. at 119. 

The Commonwealth argued on appeal that the jury's finding on the aggravated 

assault charge was sufficient to prove that the attempted murder charge involved a 

serious bodily injury. Id. The en banc panel of this Court rejected the 

Commonwealth's argument and vacated the appellant's sentence for attempted 

murder. 

The Barnes Court determined that for the purposes of Apprendi, "the issue of 

serious bodily injury resulting from the attempted murder was never submitted to 

the jury as an element of the crime or as a special interrogatory." Id. at 118. 

12 



Therefore, consistent with Apprendi and Johnson, the Court concluded that the trial 

court erred in sentencing the appellant to the maximum term of imprisonment of 

forty years for attempted murder. Id. at 119 (citations omitted). 

Then, the Court quoted from Johnson and held that 

a jury's consideration of serious bodily injury for the 
aggravated assault count is not relevant to the attempted 
murder conviction. Attempted murder and aggravated 
assault are two distinct offenses—one inchoate and the 
other choate. Here, Appellant was charged with 
aggravated assault causing serious bodily injury. As noted, 
the jury was instructed on this offense and found beyond a 
reasonable doubt that Appellant caused serious bodily 
injury when he committed aggravated assault against the 
victim. In contrast, as we stated earlier, Appellant was 
charged only with attempted murder generally and the jury 
was never presented with, nor rendered a decision on, the 
question of whether a serious bodily injury resulted from 
the attempted murder. Thus, consistent with Johnson, we 
cannot infer from the jury's finding of serious bodily injury 
relating to aggravated assault that the jury also found 
serious bodily injury relating to attempted murder. 

Id. at 119-20 (citation omitted). 

Thus, Mr. Cruz has a legal foundation to assert that PCRA counsel provided 

ineffective assistance for not filing an amended PCRA petition alleging that trial 

counsel was ineffective for failing to object when the trial court imposed an illegal 

sentence. Accordingly, Mr. Cruz's claim has arguable merit. 
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B. Counsel did not have a reasonable basis for not filing an amended PCRA 
petition. 

Mr. Cruz satisfies the second prong of the test for PCRA counsel's 

ineffectiveness. Counsel did not have a reasonable basis for the failure to file an 

amended PCRA petition claiming that trial counsel was ineffective. 

"Relating to the reasonable basis prong, [g]enerally, where matters of strategy 

and tactics are concerned, counsel's assistance is deemed constitutionally effective 

if [they] chose a particular course that had some reasonable basis designed to 

effectuate [the] client's interests." Commonwealth v. Koehler, 36 A.3d 121, 132 (Pa. 

2012) (quotations and citation omitted). "Courts should not deem counsel's strategy 

or tactic unreasonable unless it can be concluded that an alternative not chosen 

offered a potential for success substantially greater than the 

pursued." Id. (quotations and citation omitted). 

There was no possible strategic reason for trial counsel not to object when the 

trial court imposed Mr. Cruz's illegal sentence. As a result, PCRA counsel did not 

have a reasonable basis not to assert the claim in an amended PCRA petition. Thus, 

Mr. Cruz satisfies the second prong of the test to show PCRA counsel was 

ineffective. 

C. Counsel's failure to file an amended PCRA petition prejudiced Mr. Cruz. 

Mr. Cruz satisfies the third prong of the test for PCRA counsel's 

ineffectiveness. He was prejudiced when counsel failed to file an amended PCRA 

course actually 
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petition claiming that trial counsel was ineffective for not objecting when the trial 

court imposed an illegal sentence. 

To establish prejudice, Mr. Cruz must show "there is a reasonable probability 

that the result of the proceeding would have been different absent such error." Reed, 

971 A.2d at 1221. "The reasonable probability test is not a stringent one; it merely 

refers to a probability sufficient to undermine confidence in the outcome." 

Commonwealth v. Barndt, 74 A.3d 185, 192 (Pa. Super. Ct. 2013) (quotation marks 

and citations omitted). 

Here, but for PCRA counsel's omission, there is a reasonable probability that 

the outcome of the proceedings would have been different. Had counsel filed an 

amended PCRA petition asserting trial counsel's ineffectiveness, the PCRA court 

would have vacated Mr. Cruz's sentence for attempted murder. At the re-sentencing, 

Mr. Cruz's maximum exposure would have been halved since the enhanced penalty 

for attempted murder is double the statutory maximum for the offense without a 

finding of serious bodily injury. See 18 Pa.C.S. § 1102(c). Thus, PCRA counsel 

foreclosed the opportunity for the PCRA court to award the requested relief. 
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VIII. CONCLUSION 

Mr. Cruz has pleaded and proven that PCRA counsel provided ineffective 

assistance by failing to file an amended PCRA petition, arguing that trial counsel 

was ineffective for failing to object when the trial court imposed an illegal sentence. 

Accordingly, Mr. Cruz respectfully requests this Court to remand the matter. 

Respectfully Submitted, 

s/ Matt Sullivan 
Date: March 7, 2022 Matthew Sullivan, Esq. 

Counsel for Appellant 
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IX. CERTIFICATION OF WORD COUNT 

Pursuant to PA.R.A.P. 2135, I certify that the accompanying brief, which I 

prepared using Times New Roman 14-point font, contains 2,791 words, excluding 

the parts of the document exempted by the Rule. 

s/ Matt Sullivan 
Matthew Sullivan, Esq. 
1327 Spruce Street, 7D 
Philadelphia, PA 19107 
(215) 796-0263 
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X. VERIFICATION 

I, Matthew Sullivan, Esq., verify that the facts set forth in the foregoing are 

true and correct to the best of my knowledge, information, and belief. I understand 

that the statements therein are made subject to the penalties of 18 Pa.C.S. § 4904 

relating to unsworn falsification to authorities. 

Date: March 7, 2022 By:  s/Matt Sullivan 
Matthew Sullivan, Esq. 
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XI. CERTIFICATE OF SERVICE 

I, Matthew Sullivan, Esq., certify that on this day, I served a true and correct 

copy of the foregoing upon the following via electronic filing: 

Pennsylvania Superior Court 
530 Walnut Street, Suite 315 

Philadelphia, PA 19106 

Office of the District Attorney 
Philadelphia County 

Three South Penn Square 
Philadelphia, Pennsylvania 19107-3499 

The Honorable Charles A. Ehrlich 
Stout Justice Center, Room 1419 

Philadelphia, PA 19107 

Date: March 7, 2022 By:  s/Matt Sullivan  
Matthew Sullivan, Esq. 
Counsel for Appellant 
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY 
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA 

CRIMINAL TRIAL DIVISION 

COMMONWEALTH OF 
PENNSYLVANIA 

V. 

GABRIELE CRUZ 

CP-51-CR-0011957-2010 

ORDER 

FILEG 

S E P 3 0 2020 

PCRA Onit 
CP Criminal Listings 

AND NOW, this  qj  day of September 2020, this Court having determined that the 

issues raised by petitioner in his Post-Conviction Relief Act Petition are without merit, this 

matter is dismissed. A twenty (20) day Notice of Dismissal pursuant to Pa.R.Crim.P. 907 was 

filed and mailed to petitioner and all parties on July 9, 2020. 

Petitioner is hereby advised that he has the right to file an appeal to the Superior Court of 

Pennsylvania within thirty (30) days of the date of entry of this Order.' Petitioner may appeal 

pro se or with retained counsel. In Forma Pauperis status to continue. 

BY THE COURT: 

HARLES A. EHRLICH, J. 

1 The appeal must be made in writing and filed in Criminal Motions, 1301 Filbert Street, Room 206, Philadelphia, 
PA 19107 



Commonwealth v. Gabriele Cruz 

Affidavit of Service 

CP-51-CR-0011957-2010 

I hereby certify that I am this day serving the foregoing Notice pursuant to Pa.R.Crim.P. 
907 upon the person(s), and in the manner indicated below, which service satisfies the 
requirements of Pa.R.Crim.P. 114: 

Defendant: 

Type of Service: 

Gabriele Cruz 
Inmate No: LE-8649 
SCI Forrest 
286 Woodland Drive 
Marienville, PA 16239 

(0) First Class Mail ) ertified ( ) Personal Service 

Defendant's Attorney: James Lloyd, Esquire 
1315 Walnut Street, Suite 1605 
Philadelphia, PA 19107 

Type of Service: (x) First Class Mail ( ) Certified ( ) Personal Service 

District Attorney: 

Type of Service: 

Tracey Kavanagh, Esquire 
PCRA Unit, District Attorney's Office 
3 South Penn Square 
Philadelphia, PA 19107 

(x) First Class Mail 

DATE: September 75 , 2020 

Philip N. Pasquarello, Esquire 
Law Clerk to the Honorable Charles A. Ehrlich 

( ) Certified ( ) Personal Service 
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MATTHEW F. SULLIVAN, ESQ. 
Identification No. 313293 
1327 Spruce Street, 7D 
Phila., PA 19107 
(215) 796-0263 
matthew.sullivan.esq@gmail.com 

COMMONWEALTH OF PENNSYLVANIA 

V. 

GABRIEL CRUZ 

PHILADELPHIA COUNTY 
COURT OF COMMON PLEAS 
CRIMINAL TRIAL DIVISION 

CP-51-CR-0011957-2010 
2084 EDA 2020 

STATEMENT OF MATTERS COMPLAINED OF ON APPEAL 
PURSUANT TO Pa.R.A.P. 1925(b) 

TO THE HONORABLE CHARLES A. EHRLICH, JUDGE OF THE SAID COURT: 

By and through below-signed counsel, Gabriel Cruz raises the following issue on appeal 

according to Pa.R.A.P. 1925(b). In the below allegation of error, this Honorable Court erred, 

unfairly prejudiced, and violated rights of due process guaranteed by both the United States 

Constitution and the Pennsylvania Constitution: 

1. This Honorable Court erred and abused its discretion in dismissing, without a 

hearing, Mr. Cruz's claims that plea counsel was ineffective. Neither Mr. Cruz 

nor trial counsel testified about discussions regarding an alibi witness. Thus, the 

Court either did not assess the credibility of Mr. Cruz's allegations, or the Court 

preemptively determined that the allegations were not credible before Mr. Cruz 

had an opportunity to testify about them. 



Respectfully Submitted, 

Date: June 13, 2021 

Al Matt Sullivan  
Matthew Sullivan, Esq. 
Attorney for Defendant 



CERTIFICATE OF SERVICE 

I, Matthew Sullivan, Esq., hereby certify that I am this day serving a true and correct 

copy of the foregoing upon the parties indicated below via electronic filing. 

Honorable Charles A. Ehrlich 
Stout Justice Center, Room 1419 

Philadelphia, PA 19107 

District Attorney of Philadelphia 
3 Penn Square Plaza 

Philadelphia, PA 19102 

/s/Matt Sullivan 
Matthew Sullivan, Esq. 

Dated: June 13, 2021 
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FILED 
DEC 13 2021 

Office of Judicial Records 
Asia Wpost Trip I 

V 

IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY 

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA 

TRIAL DIVISION — CRIMINAL SECTION 

Commonwealth of Pennsylvania 

V. 

Gabriel Cruz 

OPINION 

CP-51-CR-0011957-2010 

SUPERIOR COURT NO: 
2084 EDA 2020 

Ehrlich, J. 

Gabriel Cruz, hereinafter referred to as "Appellant," has filed an appeal from this Court's 

Order on September 24, 2020 dismissing his petition, which sought relief pursuant to the Post 

Conviction Relief Act ("PCRA"), 42 Pa.C.S.A. §§ 9541 et seq. 

Factual and Procedural History  

On September 28, 2012, a jury found Appellant guilty of attempted murder,I aggravated 

assault,2 and conspiracy to commit aggravated assault .3 On September 26, 2013, this Court 

sentenced Appellant to a term of forty to eighty years confinement. On January 13, 2014, this 

Court resentenced Appellant to a reduced term of thirty to sixty years confinement. In its 1925(a) 

opinion, this Court summarized the facts as follows: 

1 18 Pa.C.S. § 901. 
2 18 Pa.C.S. § 2702. 
1 18 Pa.C.S. § 903. 



On May 9, 2010, at approximately 8:15 p.m., Felix Santos was rushed to 
Temple University Hospital after suffering multiple stab wounds to the chest and 
torso. Due to extreme blood loss and the resulting loss of oxygen to the brain, he 
was put on life support, and is expected to remain in a vegetative state for the 
duration of his life. The stabbing occurred as a result of a dispute over a parking 
space located on the 700 block of West Butler Street in Philadelphia. The detectives 
recovered a bloody kitchen knife belonging to the complainant on the porch of 712 
West Butler Street. The complainant resided at 712 West Butler Street with his wife 

and children. 

On the day of the stabbing, Mr. Santos had returned home from shopping 
with his wife and two children at approximately 6:30 p.m., and temporarily parked 
his car in front of a fire hydrant. When the parking spot directly in front of his house 
became available shortly thereafter, Mr. Santos' eighteen-year-old son moved their 
car into that spot. Upon viewing the parked car, Mr. Santos' neighbor, who is the 
mother-in-law of [Appellant], approached him and insisted he move his car. The 
interaction became increasingly hostile and ended when the neighbor spit in the 
complainant's face. The complainant then returned to his house with his family and 
called the police. A few minutes later the neighbor's son, and brother-in-law of 
[Appellant], co-defendant Jose Torres, began knocking on Mr. Santos' porch door 
threatening to kill him. When the complainant offered no response to Torres' 
threats, Torres got a shovel and proceeded to repeatedly hit the complainant's car 
with it. Several members of Torres' family were outside their house during this 
altercation. Upon hearing the car alarm, Mr. Santos took his child's baseball bat 
and approached Torres outside. His wife and children followed him. Mr. Santos 
struck Torres with the bat. The police arrived and instructed everyone to return to 
their residences. Before the police left, the complainant's other son returned home 
from the store with his uncle. He testified to seeing ten people outside on the street, 

including [Appellant]. 

Shortly after returning to his residence, Mr. Santos received a call from his 
cousin, who resided across the street at 711 West Butler, concerning Mr. Santos' 
fourteen-year-old nephew. Co-defendant Torres and several unidentified men had 
attacked Mr. Santos' nephew outside of the house because they knew he was a 
member of the complainant's family. The complainant's nephew also resided at 
711 West Butler and had been on his way home from the park on his bike. After 
receiving this telephone call, Mr. Santos, his wife, his brother, and his two sons 
went out of the house towards the street. At this point, a "melee" erupted between 
the Torres family and the Santos family. 

Opinion, Ehrlich, J., 6/30/14, at 2-3. 

In an opinion affirming Appellant's judgment of sentence, the Superior Court of 

Pennsylvania summarized the trial testimony as follows: 
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Christina Santos, the victim's wife, testified that Appellant's wife grabbed 
her by the hair and threw her down to the ground. While restrained, she saw her 
husband running up the porch steps with Jose Torres, Appellant, and Khalief Green 
in pursuit. Mrs. Santos watched as Appellant held her husband's arms while Torres 
stabbed him multiple times. Mr. Santos's son Delmy, who was fourteen years old 
at the time of the incident, placed Appellant at the scene during the first disturbance 
quelled by police. Delmy saw his father on the telephone and then followed him as 
he ran outside with a baseball bat. He witnessed his cousin, aunt, and older brother 
on the ground being assaulted and his father striking an unknown man with the bat. 
Delmy recounted how an unidentified man threatened to kill him with a knife. The 
last thing he remembered prior to waking up in an ambulance was being punched 

in the face by Appellant. 

Carmen Santos, the victim's sister, saw Appellant beat her fourteen-year-
old son. When she tried to intervene, he attacked her. She testified that Mr. Santos 
came to her defense and swung the bat at Appellant, knocking him down, but 
Appellant took the bat and hit the victim on the head with it. Carmen witnessed 
Appellant punch the victim's son in the head. She also saw her brother being 
restrained by Appellant on his own porch while Torres stabbed him. She did not 
tell police that day that she witnessed the stabbing for fear of retaliation. She 
identified the perpetrators four days later after witnessing several members of the 
Torres family celebrating that they had killed her brother. 

Mr. Santos's oldest son, eighteen-year-old Felix, identified Appellant and 
co-defendant Green as the men restraining his father, but he did not actually see the 
stabbing. He confirmed his aunt's testimony that Appellant fled toward a red car 
and added that Appellant had a shiny object in his hand that was about three or four 

inches long. 

As Philadelphia Police Officer Roberto Luciano arrived, he saw a red Buick 
carrying three or four passengers fleeing the scene. He was unable to stop the 
vehicle. The officer found Mr. Santos unconscious on the porch steps of his home 
and arranged for another responding officer to transport him to the hospital. 

Approximately one week later, witnesses identified Appellant from 
photographs. The red car was identified as a 2002 Buick LeSabre belonging to 
Appellant's wife. After an arrest warrant was issued for Appellant, he turned 
himself into police and provided a statement in which he admitted being at the 
location of the fight, but denied that he had any contact with any males. 

Commonwealth v. Cruz, No. 611 EDA 2014, at 3-4 (Pa. Super. Ct. May 12, 2015). 

Appellant filed his first PCRA petition on March 22, 2016, which was amended by 

counsel and refiled on July 28, 2017. This Court granted the PCRA petition and reinstated 
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Appellant's right to file an appeal with the Supreme Court of Pennsylvania nunc pro tunc. 

Appellant subsequently filed a Petition for Allowance of Appeal with the Supreme Court of 

Pennsylvania on February 25, 2018, which was denied on July 3, 2018. 

Appellant filed the instant PCRA petition on March 5, 2019, claiming that his convictions 

or sentence resulted from a violation of the Constitution, ineffective assistance of counsel, the 

unavailability at the time of trial of exculpatory evidence that has subsequently become 

available, and the imposition of a sentence greater than the lawful maximum. This Court 

appointed Thomas F. Coleman to serve as PCRA counsel for Appellant. On March 15, 2020, 

Appellant's PCRA counsel filed a no-merit letter with this Court pursuant to Commonwealth v. 

Turner, 544 A.2d 927 (Pa. 1998), and Commonwealth v. Finley, 550 A.2d 213 (Pa. Super. 1988). 

In this letter, counsel stated that although Appellant's PCRA petition was timely filed and 

Appellant was eligible for relief, the issues Appellant raised did not entitle him to PCRA relief 

and no other meritorious issues existed. Appellant's counsel requested that he be permitted to 

withdraw from representing Appellant. 

On July 9, 2020, after independently reviewing the Appellant's PCRA petition, the Brief 

in Support of his PCRA petition, counsel's Turner/Finley no-merit letter, and the record as a 

whole, this Court determined that the issues raised by Appellant in his PCRA petition were 

without merit and filed a Twenty-Day Notice to Dismiss pursuant to Pa. R. Crim. P. 907. On 

September 23, 2020, this Court entered an Order formally dismissing Appellant's PCRA petition 

and permitting Thomas F. Coleman to withdraw as counsel. This Court appointed James F. 

Berardinelli to serve as PCRA appellate counsel for Appellant. 

On October 22, 2020, Appellant filed a timely notice of appeal from the dismissal of his 

PCRA petition without an evidentiary hearing. On October 27, 2020, this Court entered an order 
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directing Appellant to file a Concise Statement of Errors Complained of on Appeal pursuant to 

Pa. R.A.P. 1925(b). On November 20, 2020, James F. Berardinelli filed a motion to withdraw as 

counsel for Appellant, stating that because he served as trial counsel for co-defendant Jose 

Torres, there was an irreconcilable conflict of interest. This Court granted the motion and 

appointed James Lloyd to serve as Appellant's PCRA appellate counsel. On December 9, 2020, 

this Court allowed James Lloyd to withdraw as counsel for Appellant and appointed Mathew 

Sullivan to serve as Appellant's new PCRA appellate counsel. 

On June 13, 2021, through his new PCRA appellate counsel, Appellant filed a 1925(b) 

Statement of Errors Complained of on Appeal with this Court. On appeal, Appellant presents one 

allegation of error: 

1. This Honorable Court erred and abused its discretion in dismissing, without a hearing, 

[Appellant's] claims that plea counsel was ineffective. Neither [Appellant] nor trial 

counsel testified about discussions regarding an alibi witness. Thus, the Court either 

did not assess the credibility of [Appellant's] allegations, or the Court preemptively 

determined that the allegations were not credible before [Appellant] had an 

opportunity to testify about them. 

Appellant's Pa.R.A.P. 1925(b) Statement of Matters. 

Discussion 

Appellant argues that this Court erred by dismissing his claim of ineffective assistance of 

counsel included in his PCRA petition without an evidentiary hearing. Appellant states that 

neither Appellant nor his trial counsel testified about discussions regarding the presentation of an 

alibi witness at trial. Consequently, Appellant asserts that this Court either "did not assess the 

credibility" of Appellant's allegations or "preemptively determined that the allegations were not 
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credible" without first hearing Appellant's testimony. Appellant's claims are without merit and 

no relief is due. 

A PCRA petitioner is eligible for relief if their conviction resulted from the "[i]neffective 

assistance of counsel which, in the circumstances of the particular case, so undermined the truth-

determining process that no reliable adjudication of guilt or innocence could have taken place." 

42 Pa.C.S.A. § 9543(a)(2)(ii). Counsel is presumed to be effective, and a PCRA petitioner bears 

the burden of proving otherwise. Commonwealth v. Becker, 192 A.3d 106, 112 (Pa. Super. 

2018). To do so, the petitioner must plead and prove that "(1) the underlying claim is of arguable 

merit; (2) counsel's action or inaction lacked any objectively reasonable basis designed to 

effectuate his client's interest; and (3) prejudice, to the effect that there was a reasonable 

probability of a different outcome a trial if not for counsel's error." Commonwealth v. Selenski, 

228 A.3d 8, 15 (Pa. Super. 2020). The failure to establish any prong is fatal to the claim. Id. 

Counsel has a "general duty to undertake reasonable investigations or make reasonable 

decisions that render particular investigations unnecessary." Commonwealth v. Johnson, 966 

A.2d 523, 535 (Pa. 2009). This "may include a duty to interview certain potential witnesses," 

meaning a "prejudicial failure to fulfill this duty, unless pursuant to a reasonable strategic 

decision, may lead to a finding of ineffective assistance." Id. at 535-36. A PCRA petitioner can 

successfully raise a claim of ineffectiveness for the failure to call a potential witness by 

establishing that: 

(1) the witness existed; (2) the witness was available to testify for the defense; (3) 
counsel knew of, or should have known of, the existence of the witness; (4) the 
witness was willing to testify for the defense and (5) the absence of the testimony 
was so prejudicial as to have denied the defendant a fair trial. 

Commonwealth v. Matias, 63 A.3d 807, 810-11 (Pa. Super. 2013). Ineffectiveness will not be 

found "where a defendant fails to provide certifications from the alleged witnesses indicating 
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availability and willingness to cooperate with the defense." Commonwealth v. McLaurin, 45 

A.3d 1131, 1137 (Pa. Super. 2012). 

This Court properly dismissed Appellant's PCRA petition because Appellant's claim of 

ineffective assistance of counsel is without merit. Appellant correctly states that neither he nor 

his trial counsel testified about discussions regarding the presentation of an alibi witness at trial, 

as no evidentiary hearing took place prior to the dismissal of Appellant's PCRA petition. 

Appellant incorrectly asserts, however, that this Court did not assess the credibility of his 

allegations regarding his counsel's failure to present an alibi witness at trial. To the contrary, this 

Court assessed the credibility of Appellant's allegations by independently reviewing Appellant's 

PCRA petition, the Brief in Support of his PCRA petition, counsel's Turner/Finley no-merit 

letter, and the record as a whole, finding the allegations to be without merit. 

In his PCRA petition, Appellant claims that there were two alibi witnesses — Yesenia 

Torres, his wife, and Blanca Hernandez, his mother-in-law — that his trial counsel failed to call 

on his behalf at trial. Both witnesses would have allegedly placed Appellant on the sidewalk of 

711 West Butler Street when complainant Felix Santos was restrained by two men and stabbed 

by another on the porch of 712 West Butler Street. Appellant contends that he could not have 

restrained Mr. Santos during the stabbing if he was not present on that porch. Appellant also 

claims in his PCRA petition that his trial counsel failed to compel testimony from Andres Santos, 

Mr. Santos's nephew. According to Appellant, testimony from Andres Santos would have 

corroborated the testimony of his alibi witnesses. 

In the Brief in Support of his PCRA petition, Appellant alleged that his trial counsel, 

James Bruno, only met with him twice in preparation for trial. When informed that there were 

alibi witnesses available to testify on Appellant's behalf, trial counsel allegedly told Appellant 
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that it was a "winnable case without them" and refused to investigate or interview the two alibi 

witnesses. Appellant's trial counsel allegedly stated that their testimony would be discredited 

because both were related to Appellant. Appellant contends that trial counsel had a duty to use 

testimony from both Yesenia Torres and Blanca Hernandez to prove Appellant's innocence by 

placing him elsewhere at the time of the stabbing of Felix Santos. Appellant additionally 

contends that his trial counsel had a duty to use statements from Andres Santos to impeach the 

testimony of others offered into evidence. 

In Appellant's view, his trial counsel's failure to call alibi witnesses was ineffective 

assistance of counsel. In his Turner/Finley no-merit letter, Appellant's PCRA counsel, Thomas 

F. Coleman, disagreed with this conclusion, stating that Appellant was incapable of successfully 

raising a claim of ineffectiveness for the failure to call a potential witness. Appellant's PCRA 

counsel based his conclusion on a careful review of the record, Appellant's PCRA petition, 

communications with Appellant's trial counsel, and attempted correspondences with both 

Yesenia Torres and Blanca Hernandez. 

This Court independently finds that Appellant cannot satisfy all five prongs required to 

successfully raise a claim of ineffectiveness for the failure to call a potential witness, as detailed 

in Commonwealth v. Matias, 63 A.3d 807 (Pa. Super. 2013). Appellant has failed to show that 

Yesenia Torres, Blanca Hernandez, and Andres Santos were either available and/or willing to 

testify on his behalf. Appellant did not produce any certifications signed by the witnesses 

attesting to their availability and willingness to testify on Appellant's behalf. As Appellant's 

PCRA counsel noted in his Turner/Finley no-merit letter, neither Yesenia Torres nor Blanca 

Hernandez ever communicated with him indicating their desire to cooperate. Appellant's trial 

counsel also told Appellant's PCRA counsel that had he known of the existence of potential alibi 

8 



witnesses, he would have filed a Notice of Alibi as required by the Pennsylvania Rules of 

Criminal Procedure. Accordingly, Appellant has not satisfied the second and fourth prongs for 

raising a claim of ineffectiveness for the failure to call a potential witness. 

Additionally, Appellant cannot establish that the absence of the testimony from any of the 

witnesses was so prejudicial as to have denied him a fair trial. The testimony presented at 

Appellant's trial overwhelmingly demonstrated his guilt beyond a reasonable doubt. Following a 

dispute over a parking spot, a melee ensued in the vicinity of the 700 block of West Butler Street 

in Philadelphia between the Santos family and the Torres family. Felix Santos's wife, Christina, 

testified that while she was involved in a physical altercation with Appellant's wife, Yesenia 

Torres, she saw Appellant, Jose Torres, and Khalief Green follow Mr. Santos onto the porch of 

712 West Butler Street. There, Mrs. Santos saw Appellant restrain Mr. Santos's arms while 

Torres stabbed him multiple times. Mr. Santos suffered extreme blood loss and loss of oxygen to 

his brain, leaving him in a vegetative state for the rest of his life. 

Mr. Santos's sister, Carmen, and Mr. Santos's eighteen-year-old son also testified that 

they saw Appellant restraining Felix at the time when he was stabbed. Carmen Santos also 

witnessed Appellant striking Felix's fourteen-year old son Delmy in the face, which was 

corroborated by Delmy's own testimony. Furthermore, Carmen Santos recounted how Appellant 

beat her own fourteen-year-old-son, attacked her when she tried to intervene, and hit Felix 

Santos in the head with a baseball bat. After Appellant turned himself into police, he admitted to 

being present at the location of the melee but denied any involvement in it. 

Appellant's alibi witnesses merely placed him across the street from the location where 

Felix Santos was stabbed. It is therefore still effectively uncontroverted that Appellant was 

present during the melee which led to the stabbing. This aligns with the testimonies of Christina 
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Santos, Carmen Santos, and Felix Santos's eighteen-year-old son, which all specifically placed 

Appellant on the porch of 712 West Butler Street and identified him as one of the two men 

restraining Felix Santos while he was stabbed by Jose Torres. Testimony from Yesenia Torres, 

Blanca Hernandez, and Andres Santos would not have countered the evidence of Appellant's 

guilt. 

Appellant is therefore unable to establish that the absence of testimony from these 

witnesses was so prejudicial as to have denied him a fair trial, meaning he has not satisfied the 

fifth prong for raising a claim of ineffectiveness for the failure to call a potential witness. 

Accordingly, Appellant cannot show that his trial counsel was ineffective for failing to call 

Yessenia Torres, Bianca Hernandez, or Andres Santos as witnesses. Their testimonies would not 

have changed the outcome of the proceedings against Appellant. Additionally, Appellant's 

failure to provide certifications from these witnesses further precludes him from being able to 

show that he received ineffective assistance of counsel at trial. Appellant was therefore not 

eligible for PCRA relief based on a claim of ineffective assistance of counsel because, at a 

minimum, he has failed to plead and prove that he was prejudiced by his trial counsel's decision 

to not call the named witnesses at trial. Appellant's claim is therefore without merit. 

A PCRA court has discretion to dismiss a PCRA petition without an evidentiary hearing 

if the court "is satisfied that there are no genuine issues concerning any material fact," the 

Appellant "is not entitled to post-conviction collateral relief," and "no legitimate purpose would 

be served by further proceedings." Commonwealth v. Cruz, 223 A.3d 274, 277 (Pa. Super. 2019). 

Furthermore, for ineffective assistance of counsel claims, "if the record reflects that the 

underlying issue is of no arguable merit or no prejudice resulted, no evidentiary hearing is 

required." Commonwealth v. Baumhammers, 92 A.2d 708, 726-27 (Pa. 2014). As this Court has 

10 



concluded that Appellant was not prejudiced by what he claimed was ineffective assistance of 

counsel, no evidentiary hearing was required. This Court therefore properly dismissed 

Appellant's PCRA petition and, accordingly, no relief is due. 

CONCLUSION  

In summary, this Court has carefully reviewed the entire record and finds no harmful, 

prejudicial, or reversible error and nothing to justify the granting of Appellant's request for 

relief. For the reasons set forth above, this Court's dismissal of Appellant's PCRA petition 

should be affirmed. 

By the Court: 

1 

Date HONORABLE CHARLES A. EHRLICH 
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