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I. STATEMENT OF JURISDICTION 

This Honorable Court has jurisdiction over Leo McNeil's appeals pursuant to 

42 Pa.C.S. § 742 (exclusive appellate jurisdiction in the Superior Court of 

Pennsylvania from final orders of the Court of Common Pleas) and PA.R.A.P. 341(a) 

(appeals as of right from a lower court's final orders). 
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IL ORDERS IN QUESTION 

The subjects of these appeals are the January 27, 2021 orders of the Court of 

Common Pleas First Judicial District of Pennsylvania, Criminal Division, at Docket 

Numbers CP-51-CR-0000455-2007 & CP-51-CR-0000456-2007. The Honorable 

Kai Scott's orders, which are attached at Appendix A, read, 

AND NOW, this 27th day of January, 2021, after 
consideration of the MOTION TO DISMISS PCRA 
PETITION by the Commonwealth it is ORDERED that 
the MOTION TO DISMISS PCRA PETITION is 
GRANTED. 

PCRA DISMISSED, PETITION HAS NO MERIT 
DEFENDANT SAID THAT HE WANTS TO APPEAL 
THE COURTS DECISION 

ADA MAGDALEINE MASSAQUOI, D ATY VALERIE 
PLAZZO, STENO OLGAANGELOS, CLERK LINDA 
GORDN. 

Appendix A. 

3 



III. STATEMENT OF THE SCOPE AND STANDARD OF REVIEW 

This Court's standard of review of the denial of a PCRA petition is limited to 

examining whether the evidence of record supports the PCRA court's determination 

and whether the court's decision is free of legal error. Commonwealth v. Conway, 

14 A.3d 101, 109 (Pa. Super. Ct. 2011). The Court grants deference to the PCRA 

court's findings if the record contains any support for them. Commonwealth v. Boyd, 

923 A.2d 513, 515 (Pa. Super. Ct. 2007). But the Court gives no deference to the 

PCRA court's legal conclusions. Commonwealth v. Ford, 44 A.3d 1190, 1194 (Pa. 

Super. Ct. 2012). 
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IV. QUESTION PRESENTED FOR REVIEW 

Did the PCRA court err and abuse its discretion when it dismissed Mr. 

McNeil's PCRA petition without a hearing, where trial counsel rendered ineffective 

assistance for failing to object to the admission into evidence of Mr. McNeil's prior 

convictions? 

(Answered in the negative by the PCRA court.) 
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V. STATEMENT OF THE CASE 

A. Procedural History 

On docket CP-51-CR-0000455-2007, the Commonwealth charged Mr. 

McNeil with rape, involuntary deviate sexual intercourse ("IDSI"), statutory sexual 

assault, incest, endangering the welfare of a child ("EWOC"), corruption of minors, 

terroristic threats, indecent assault of a person less than 13 years old, simple assault, 

and reckless endangerment.' On docket CP-51-CR-0000456-2007, the 

Commonwealth charged Mr. McNeil with attempted rape, solicitation of rape, 

attempt to commit IDSI, corruption of minors, indecent assault of a person less than 

13 years old, attempted incest, and simple assault. The trial court granted the 

Commonwealth's motion to consolidate the cases. 

On June 15, 2017, the Commonwealth filed a motion to introduce Mr. 

McNeil's prior convictions into evidence. At the motions hearing, trial counsel 

conceded to the admissibility of those convictions. (Notes of Testimony ("N.T."), 

7/16/2007, at 4.) 

' 18 Pa.C.S. § 3121; 18 Pa.C.S. § 3123; 18 Pa.C.S. § 3122.1; 18 Pa.C.S. § 4302; 
18 Pa.C.S. § 4304; 18 Pa.C.S. § 6301; 18 Pa.C.S. § 2706; 18 Pa.C.S. § 3126; 
18 Pa.C.S. § 2701; and 18 Pa.C.S. § 2705. 

2 18 Pa.C.S. § 901; 18 Pa.C.S. § 902; 18 Pa.C.S. § 901; 18 Pa.C.S. § 4304; 
18 Pa.C.S. § 6301; 18 Pa.C.S. § 3126; 18 Pa.C.S. § 901; and 18 Pa.C.S. § 2701. 
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Mr. McNeil was convicted of the charges after a bench trial. The trial court 

imposed an aggregate sentence of twenty-two to forty-four years of imprisonment. 

This Court affirmed the judgment of sentence on August 17, 2015. Mr. McNeil did 

not file a petition for allowance of appeal in the Supreme Court of Pennsylvania. 

On March 31, 2016, Mr. McNeil timely filed a pro se petition pursuant to the 

Post Conviction Relief Act ("PCRA"), 42 Pa.C.S. § 9541 et seq. PCRA counsel filed 

an amended petition on March 30, 2017, a supplemental amended PCRA petition on 

April 18. 2017, a second supplemental amended PCRA petition on September 25, 

2017, and a third supplemental amended PCRA petition on November 3, 2017. The 

petition alleged that trial counsel was ineffective for stipulating to two prior no-

contest pleas. Id. Mr. McNeil also asserted that his designation as a sexually violent 

predator was unconstitutional. On February 16, 2018, the Commonwealth filed a 

letter brief and a motion to stay the proceedings. 

On October 28, 2018, the PCRA court permitted PCRA counsel to withdraw 

from representation. The court appointed new counsel, who filed an amended PCRA 

petition on February 18, 2020. On August 5, 2020, the Commonwealth filed a 

motion to dismiss Mr. McNeil's PCRA petition. Counsel subsequently filed a second 

amended PCRA petition. 

On December 9, 2020, the PCRA court filed a notice of dismissal. On January 

27, 2021, the court dismissed Mr. McNeil's PCRA petition. Appendix A. 
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On August 6, 2021, the PCRA court reinstated Mr. McNeil's appellate rights 

nunc pro tunc after this Court dismissed his appeals for failure to comply with 

PA.R.A.P. 3517. On August 16, 2021, Mr. McNeil filed notices of appeal of the 

dismissal of his PCRA petitions. And he subsequently timely filed a statement of 

errors. Appendix B. The PCRA court filed its Opinion on September 23, 2021. 

Appendix C. 

On October 4, 2021, this Court sua sponte consolidated Mr. McNeil's appeals 

docketed at 1645 EDA 2021 and 1853 EDA 2021. 

B. Factual History 

The Commonwealth filed a motion to admit into evidence Mr. McNeil's prior 

convictions and asserted they showed a common plan for his active cases. The 

motion alleged the following: 

1. The active cases 

a. CP-51-CR-0000455-2007 

Mr. McNeil's nephew, a minor, stated that Mr. McNeil first abused him at a 

house on Hunting Park Avenue. The complainant recalled being in the living room 

as Mr. McNeil showed him a computer. Mr. McNeil made the complainant sit on his 

lap and then took him upstairs to his room. Once there, Mr. McNeil told the 

complainant to pull his pants down. Then, Mr. McNeil touched the complainant's 
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penis. Id. Mr. McNeil warned the complainant that if he told his mother about what 

happened, his mother would hit him. 

The complainant stated that he visited Mr. McNeil's house several months 

later. Mr. McNeil took the complainant down to the basement while Mr. McNeil's 

wife was at work. Mr. McNeil removed the complainant's pants and told him to lie 

down on his stomach. Mr. McNeil then anally penetrated the complainant. 

The complainant also described other incidents. One time, Mr. McNeil used 

lubricant, which he placed on his penis and rubbed on the complainant's legs and 

thighs. The complainant stated that the final incident occurred when he was thirteen 

years old. 

b. CP-51-CR-0000456-2007 

The Commonwealth's motion alleged that Mr. McNeil's niece, a minor, 

claimed that he began to touch her when she was about five years old. She stated 

that he took her to the basement of his house, removed her clothes, and rubbed his 

penis on her vagina and buttocks. She remembered him trying to put his penis inside 

her vagina and then rubbing his penis between the cheeks of her buttocks. She 

described how he laid her down on her stomach and lay on top of her. 

The complainant asserted that she remembered multiple incidents. She stated 

that she rode in a car with Mr. McNeil and other family members when she was ten 
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years old. She recalled sitting on Mr. McNeil's lap. He then exposed his penis. The 

complainant's sister saw this and told their mother. 

The complainant described another incident when Mr. McNeil offered her 

money to have sexual intercourse with him. She stated that she never told anyone 

about Mr. McNeil's conduct because he told her that she would get into trouble with 

her mother if she did. She remembered that the final incident occurred when she was 

thirteen or fourteen years old. 

2. The prior convictions 

a. CP-51-CR-000503-0886 

Mr. McNeil's minor son told a social worker that his father laid him on a bed 

"with a string that the cops have" and raped him. The boy said that Mr. McNeil 

started shaking and used Vaseline on his penis and in the boy's buttocks. Something 

came out of Mr. McNeil's penis. The complainant said that this occurred multiple 

times. 

Mr. McNeil pleaded guilty to incest and EWOC based on these allegations. 

b. CP-51-CR-000503-0885 

Mr. McNeil's niece told an employee with the Philadelphia Children's 

Alliance that she often spent the night at Mr. McNeil's house when she was eight 

years old. During one incident, Mr. McNeil brought her into his bedroom. She stated 
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that he took off her clothes, took off his clothes, and then lay on top of her. She said 

that his penis touched her vagina but did not go inside. 

The complainant also recalled waking up to find "wet stuff' on her buttocks 

and described Mr. McNeil placing her on top of his body while she lay on the bed. 

She said the liquid came from Mr. McNeil's penis. 

Mr. McNeil pleaded guilty to indecent assault and corruption of a minor based 

on these allegations. 

This Court recounted the facts from Mr. McNeil's bench trial that was before 

the same judge who granted the Commonwealth's motion to admit the prior 

convictions into evidence. 

[Mr. McNeil]'s eleven-year-old daughter testified first as 
a bad acts witness. She initially related that, when she was 
seven years old, her father entered her bedroom while she 
was sleeping. He proceeded to remove her pajamas and his 
own pants and turned her over onto her stomach. [Mr. 
McNeil] then got on top of his daughter and placed his 
penis between his daughter's buttocks and began to move 
while his penis was touching her buttocks. She maintained 
that [Mr. McNeil] rubbed his penis between her buttocks. 
This occurred on more than one occasion. 

In addition to relaying this story, she also informed the 
court of an incident involving her brother. Both she and 
her brother shared a bedroom. According to her, the night 
after the first incident she awoke to see her father in bed 
with her brother. After her father left the room, she 
discovered that her brother was bound with a jump rope, 
and she untied him. Her brother, who was two years 
younger than she, was crying. Lastly, [Mr. McNeil]'s 
daughter testified to witnessing him abuse one of her 
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female cousins. On this occasion, she peeked into her 
father's room and saw him laying on his back with her 
cousin laying and moving on top of him stomach to 
stomach. 

Next, the Commonwealth presented one of the victims in 
this case, C.J., [Mr. McNeil]'s nephew. C.J. was seventeen 
at the time of trial. He recounted being abused by [Mr. 
McNeil] when he was between nine and thirteen years of 
age. On one occasion, [Mr. McNeil] pulled down C.J.'s 
pants and [Mr. McNeil] put his penis in the victim's 
buttocks. Prior to that, [Mr. McNeil] had attempted to put 
his penis in C.J.'s buttocks and the victim told him that it 
hurt, and [Mr. McNeil] stopped. In addition to these 
incidents, C.J. informed the court that [Mr. McNeil] 
inappropriately touched his legs and buttocks several other 
times. C.J. also testified that [Mr. McNeil] grabbed his 
penis. Further, C.J. maintained that [Mr. McNeil] took him 
to work and abused him. Specifically, [Mr. McNeil] was 
cleaning a bank at night. He made the victim lie down on 
his stomach and close his legs. [Mr. McNeil] then put his 
penis between the boy's thighs and ejaculated. 

C.J.'s older sister, R.J., twenty years old at the time of trial, 
added that when she was in fourth grade, while riding in a 
car with [Mr. McNeil], he began to grind on her sister who 
was sitting on his lap. That sister, H.J., is the victim in 
question herein. She was nineteen at trial and confirmed 
R.J.'s testimony. In addition, according to H.J., [Mr. 
McNeil] first abused her when she was approximately five 
years old. H.J. provided that, at the time, [Mr. McNeil] 
was staying in the basement of her home. [Mr. McNeil] 
called her downstairs and she went to the basement with 
her brother, C.J. [Mr. McNeil] sent H.J.'s brother upstairs 
to get a light bulb. After H .J.'s brother left, [Mr. McNeil] 
told the victim to remove her pants. When she did not, [Mr. 
McNeil] took them off for her. He then laid her on his bed 
on her stomach. [Mr. McNeil] then climbed on top of her 
after pulling his pants down. 
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H.J. continued, stating that [Mr. McNeil] put his penis on 
her butt. She testified, "when he touched my butt, he was 
just rubbing his stuff on me and on my front but down a 
little bit[.]" N.T., 10/23/07, at 185. H.J. maintained that 
[Mr. McNeil]'s penis touched her vagina but he did not 
put it inside her vagina. According to her, "he would put 
[his penis] between [her] legs but have it on [her] butt right 
there. (indicating.)" Id. at 186. 

When H.J. was eleven, twelve, or thirteen, [Mr. McNeil] 
asked her if he could pay her to have sex with him. 
Specifically, he inquired if he could take her virginity. 
When the victim declined, he increased the price that he 
was willing to pay. This incident was interrupted when 
C.J. knocked on the door. [Mr. McNeil] attempted to pay 
C.J. to leave, but the victim left the room with her brother. 

Commonwealth v. McNeil, 1795 EDA 2008, 2015 WL 6942750, at * 1-2 (Pa. Super. 

Ct. Aug. 17, 2015). 
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VI. SUMMARY OF ARGUMENT 

The Court should remand the cases because the PCRA court erred when it 

dismissed Mr. McNeil's PCRA petition without a hearing. Trial counsel was 

ineffective for not objecting when the Commonwealth moved to admit into evidence 

Mr. McNeil's prior convictions. And he could establish the three prongs necessary 

to prove the assertion. 

First, Mr. McNeil's claim had arguable merit. His prior convictions were not 

admissible and served "only to paint [him] as a disreputable character 

Commonwealth v. Roman, 351 A.2d 214, 220 (Pa. 1976). Second, there was no 

reason for trial counsel's failure to object to the admission of the prior convictions. 

Finally, trial counsel's inaction unfairly prejudiced Mr. McNeil. The totality of the 

evidence, which included the complainants' delayed reports of sexual abuse, was 

tenuous. Therefore, if trial counsel had objected and successfully prevented the 

admission into evidence of Mr. McNeil's prior convictions, which bolstered the 

complainants' testimony, there was a reasonable probability of a different verdict. 

Thus, since Mr. McNeil could establish each prong necessary to show trial 

counsel's ineffectiveness, he "raised a genuine issue of fact which, if resolved in his 

favor, would have entitled him to relief." Commonwealth v. Maddrey, 205 A.3d 323, 

328 (Pa. Super. Ct. 2019) (citations and quotation marks omitted). Accordingly, the 

PCRA court erred in dismissing his PCRA petition without a hearing. 
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VII. ARGUMENT 

The Court should remand the cases because the PCRA court erred when it 

dismissed Mr. McNeil's PCRA petition without a hearing. It is well settled that 

[t]here is no absolute right to an evidentiary hearing on a 
PCRA petition, and if the PCRA court can determine from 
the record that no genuine issues of material fact exist, 
then a hearing is not necessary. To obtain reversal of a 
PCRA court's decision to dismiss a petition without a 
hearing, an appellant must show that he raised a genuine 
issue of fact which, if resolved in his favor, would have 
entitled him to relief, or that that court otherwise abused 
its discretion in denying a hearing. 

Id. Mr. McNeil's PCRA petition made the necessary showing to warrant an 

evidentiary hearing. 

The PCRA petition asserted that trial counsel was ineffective for not objecting 

when the Commonwealth moved to admit into evidence Mr. McNeil's prior 

convictions. Pennsylvania has established the following three-factor inquiry 

regarding the effectiveness of counsel: 

[T]o obtain relief based on an ineffective assistance of 
counsel claim, a petitioner must establish: (1) the 
underlying claim has arguable merit; (2) no reasonable 
basis existed for counsel's actions or failure to act; and (3) 
petitioner suffered prejudice as a result of counsel's error 
such that there is a reasonable probability that the result of 
the proceeding would have been different absent such 
error. 
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Commonwealth v. Reed, 971 A.2d 1216, 1221 (Pa. 2009) (citation omitted) (cleaned 

up). A failure to satisfy any of those three prongs is fatal to the claim. Commonwealth 

v. Martin, 5 A.3d 177, 183 (Pa. 2010). 

A. Mr. McNeil's claim had arguable 
merit. 

Mr. McNeil satisfied the first prong of the test for trial counsel's 

ineffectiveness. There was merit to the assertion that counsel was ineffective for not 

objecting when the Commonwealth moved to admit into evidence his prior 

convictions. 

The Commonwealth sought to admit the prior convictions under PA.R.EVID. 

404(b)(2), which states 

(2) Permitted Uses. This evidence may be admissible for 
another purpose, such as proving motive, opportunity, 
intent, preparation, plan, knowledge, identity, absence of 
mistake or lack of accident. In a criminal case this 
evidence is admissible only if the probative value of the 
evidence outweighs its potential for unfair prejudice. 

PA.R.EVID. 404(b)(2). 

This type of evidence "is not admissible for the sole purpose of demonstrating 

a criminal defendant's propensity to commit crimes." Commonwealth v. Melendez— 

Rodriguez, 856 A.2d 1278, 1283 (Pa. Super. Ct. 2004) (en banc). The probative 

value of the proffered evidence must outweigh its potential prejudicial impact. 

Commonwealth v. Tyson, 119 A.3d 353, 358-59 (Pa. Super. Ct. 2015) (en banc) 

16 



(citation omitted). Determining if the probative value outweighs its potential for 

prejudice requires balancing the potential prejudicial impact of the evidence with 

such factors as the degree of similarity established between the incidents of criminal 

conduct and the Commonwealth's need to present evidence. Id. 

Here, the Commonwealth did not meet its burden to demonstrate the 

admissibility of the evidence. The Commonwealth asserted that the prior convictions 

were admissible under the common plan exception of Rule 404(b)(2). To show a 

common plan, the evidence must be so related that proof of one incident tends to 

prove the others. Commonwealth v. Bidwell, 195 A.3d 610, 618 (Pa. Super. Ct. 

2018). "Evidence of a common scheme can establish any element of a crime ... so 

long as the scheme is not being used just to establish a propensity of the defendant 

to commit crimes." Id. 

However, the similarities between the evidence cannot be "confined to 

insignificant details that would likely be common elements regardless of who had 

committed the crimes." Commonwealth v. Hughes, 555 A.2d 1264, 1283 (Pa. 1989). 

The degree of similarity is essential in determining the admissibility of other acts 

evidence under this exception. Commonwealth v. Luktisch, 680 A.2d 877, 879 (Pa. 

Super. Ct. 1996) (finding testimony of prior sexual abuse upon other children in the 

same family relevant to demonstrate a common scheme). 
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The Commonwealth claimed in its motion that Mr. McNeil's prior convictions 

established a common plan for cases CP-51-CR-0000455-2007 and CP-51-CR-

0000456-2007—the cases for which he was on trial. At the motions hearing, trial 

counsel stipulated to the admission of the prior convictions. (N.T., 7/16/07, at 4.) 

Counsel stated that the convictions were admissible "under common plan, scheme, 

and design." Id. 

The prior convictions did not establish a common scheme for the active cases. 

This Court has explained that to preserve the purpose of Rule 404(b), there must be 

"a close factual nexus sufficient to demonstrate the connective relevance of the prior 

bad acts to the crime in question." Commonwealth v. Ross, 57 A.3d 85, 105 (Pa. 

Super. Ct. 2012). But no such factual link existed in Mr. McNeil's cases. Thus, trial 

counsel should have distinguished the circumstances in Mr. McNeil's cases from 

instances in which this Court permitted other acts evidence. 

For example, the Commonwealth's motion cited Commonwealth v. Luktisch, 

680 A.2d 877. In Luktisch, the trial court convicted the defendant of raping his 

stepdaughter. Luktisch, 680 A.2d at 878. On appeal, the defendant argued that the 

trial court erroneously admitted other acts evidence committed by the defendant 

against his natural daughter. Id. The trial court admitted the evidence pursuant to 

PA.R.EVID. 404(b)'s common plan exception. Id. at 879. This Court affirmed the 

judgment of sentence and adopted the trial court's opinion, finding that "the acts 

18 



committed by the defendant were strikingly similar.... [A]nd the nature of the acts 

were almost identical." Id. 

The Commonwealth also cited Commonwealth v. Smith, 635 A.2d 1086 (Pa. 

Super. Ct. 1993). There, the defendant was accused of sexually abusing his two 

youngest daughters. Id. at 1088. The trial court excluded evidence that the defendant 

had sexually assaulted his oldest daughter. Id. The Commonwealth appealed, and 

this Court held that the trial court abused its decision in excluding the other acts 

evidence. Id. at 1089. The Court found that the incidents of abuse were "strikingly 

similar." Id. at 1090. It ruled that "the relevancy of this evidence rested in large part 

upon the fact that the evidence indicated a recurring sequence of acts by this 

[defendant] over a continuous span of time, as opposed to random and remote acts." 

Id. 

In the case before this Court, the evidence surrounding Mr. McNeil's prior 

convictions was not "strikingly similar" to the alleged conduct for which he was on 

trial. Luktisch, 680 A.2d at 878. The incidents significantly differed. 

The conduct involving the boys differed. One young man alleged that Mr. 

McNeil touched the boy's penis, while the other minor did not assert Mr. McNeil 

did the same. Furthermore, only one boy stated that Mr. McNeil used string the cops 

have. And the incidents that involved the female complainants were not alike either. 

The girls described instances of sexual assault that were different in how and when 
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they occurred. Therefore, the incidents' similarities were merely "confined to 

insignificant details that would likely be common elements regardless of who 

committed the crimes." Hughes, 555 A.2d at 1283. 

Trial counsel should have objected to the admission of the evidence of Mr. 

McNeil's prior convictions because the probative value of the evidence did not 

outweigh its potential for unfair prejudice. See PA.R.EVID. 404(b)(2) (Evidence is 

admissible only if the probative value outweighs its potential for unfair prejudice). 

As explained above, the prior convictions did not establish "a close factual nexus 

sufficient to demonstrate the connective relevance" to the open cases. Ross, 57 A.3d 

at 105. Therefore, the prior convictions' probative value was scant. But the 

evidence's prejudicial impact was substantial. 

The potential for the evidence of the prior convictions to unfairly prejudice 

Mr. McNeil was high because it involved the sexual abuse of minors. Unfair 

prejudice means a tendency to suggest a decision on an improper basis or to divert 

the trier of fact's attention away from its duty of weighing the evidence impartially. 

Commonwealth v. Dillon, 925 A.2d 131, 141 (Pa. 2007). A factor in the prejudice 

analysis—the Commonwealth's need to present evidence under the common plan 

exception—weighed in favor of Mr. McNeil because the Commonwealth did not 

assert a need for the evidence. 
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Therefore, since the incidents were dissimilar and the Commonwealth did not 

need the evidence, the meager probative value of the prior convictions did not 

outweigh the potential for unfair prejudice. Consequently, there was a reasonable 

basis for trial counsel to object to the evidence of Mr. McNeil's prior convictions. 

As a result, he satisfied the first prong of the test for trial counsel's ineffectiveness. 

B. Trial counsel did not have a 
reasonable basis for not objecting. 

Mr. McNeil satisfied the test's second prong for trial counsel's 

ineffectiveness. Counsel did not have a reasonable basis for not objecting when the 

Commonwealth moved to admit into evidence Mr. McNeil's prior convictions. 

Concerning the reasonable basis prong, this Court does "not question whether 

there were other more logical courses of action which counsel could have pursued"; 

instead, the Court examines "whether counsel's decisions had any reasonable basis." 

Commonwealth v. Chmiel, 30 A.3d 1111, 1127 (Pa. 2011) (citation and quotation 

marks omitted). The Court "will conclude that counsel's chosen strategy lacked a 

reasonable basis only if [the petitioner] proves that an alternative not chosen offered 

a potential for success substantially greater than the course actually pursued." Id. 

Additionally, "[c]ounsel are not constitutionally required to forward any and 

all possible objections at trial, and the decision of when to interrupt oftentimes is a 

function of overall defense strategy being brought to bear upon issues which arise 

unexpectedly at trial and require split-second decision-making by counsel." 
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Commonwealth v. Koehler, 36 A.3d 121, 146 (Pa. 2012) (citation omitted). "Under 

some circumstances, trial counsel may forego objecting to an objectionable remark 

or seeking a cautionary instruction on a particular point because objections 

sometimes highlight the issue for the jury, and curative instructions always do." Id. 

(citation, quotation marks, and brackets omitted). 

Here, there was no reason for trial counsel's failure to object to the admission 

of Mr. McNeil's prior convictions. At the motions hearing, counsel stated that the 

convictions would "come in under common plan, scheme, and design." (N.T., 

7/16/07, at 4.) There was no further explanation. Accordingly, Mr. McNeil satisfied 

the second prong of the test for trial counsel's ineffectiveness. 

C. Trial counsel's failure to object 
unfairly prejudiced Mr. McNeil. 

Mr. McNeil satisfied the test's third prong for trial counsel's ineffectiveness. 

He was unfairly prejudiced when counsel did not object to the Commonwealth's 

motion to admit into evidence his prior convictions. To establish prejudice, Mr. 

McNeil had to show there was "a reasonable probability that the result of the 

proceeding would have been different absent such error." Reed, 971 A.2d at 1221. 

"The reasonable probability test is not a stringent one; it merely refers to a 

probability sufficient to undermine confidence in the outcome." Commonwealth v. 

Barndt, 74 A.3d 185, 192 (Pa. Super. Ct. 2013) (quotation marks and citations 

omitted). 
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In Mr. McNeil's cases, the totality of the evidence, which included the 

complainants' delayed reports of sexual abuse, was tenuous. Therefore, if trial 

counsel had objected and successfully prevented the admission into evidence of the 

prior convictions, which bolstered the complainants' testimony, there was a 

reasonable probability of a different verdict. Thus, Mr. McNeil satisfied the third 

prong of the test to show trial counsel's ineffectiveness. 
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VIII. CONCLUSION 

Mr. McNeil's PCRA petition "raised a genuine issue of fact which, if resolved 

in his favor, would have entitled him to relief." Maddrey, 205 A.3d at 328. As a 

result, the PCRA court erred in dismissing his petition without a hearing. 

Accordingly, Mr. McNeil respectfully requests this Honorable Court to vacate the 

PCRA orders and remand the cases. 

Respectfully Submitted, 

s/ Matt Sullivan 
Date: January 31, 2022 Matthew Sullivan, Esq. 

Counsel for Appellant 
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s/ Matt Sullivan 
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MATTHEW F. SULLIVAN, ESQ. 
Identification No. 313293 
1327 Spruce Street, 7D 
Phila., PA 19107 
(215) 796-0263 
matthew.sullivan.esq@gmail.com 

COMMONWEALTH OF PENNSYLVANIA Philadelphia County 
Court of Common Pleas 
Criminal Trial Division 

V. 

LEO MCNEIL CP-51-CR-0000455-2007 
CP-51-CR-0000456-2007 

STATEMENT OF MATTERS COMPLAINED OF ON APPEAL 
PURSUANT TO Pa.R.A.P. 1925(b) 

TO THE HONORABLE KAI N. SCOTT, JUDGE OF THE SAID COURT: 

By and through below-signed counsel, Leo McNeil raises the following issue on appeal 

pursuant to Pa.R.A.P. 1925(b). In the below allegation of error, this Honorable Court erred, 

unfairly prejudiced, and violated rights of due process guaranteed by both the United States 

Constitution and the Pennsylvania Constitution: 

1. This Honorable Court erred and abused its discretion when the Court dismissed 

Mr. McNeil's PCRA petition without a hearing. 

2. Mr. McNeil claimed trial counsel was ineffective under both the Pennsylvania 

Constitution and the United States Constitution. To prevail on a claim that 

counsel was constitutionally ineffective, Mr. McNeil was required to overcome 

the presumption that counsel was effective by showing that: (1) the underlying 

substantive claim had arguable merit; (2) counsel did not have a reasonable basis 

for their actions or failure to act; and (3) Mr. McNeil suffered prejudice as a result 



of counsel's deficient performance. See Commonwealth v. Pierce, 786 A.2d 203, 

213 (Pa. 2001). In the second Amended PCRA petition filed on November 9, 

2020, Mr. McNeil's averments were sufficient to warrant an evidentiary hearing. 

Specifically, he asserted that trial counsel was ineffective in entering into a 

stipulation and failing to object to the admission of his no-contest pleas 

concerning criminal sexual activities. 

Respectfully Submitted, 

Date: September 7, 2021 

/s/Matt Sullivan  
Matthew Sullivan, Esq. 
Attorney for Leo McNeil 
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Honorable Kai N. Scott 
Stout Justice Center, Room 1213 

Philadelphia, PA 19107 

District Attorney of Philadelphia 
3 Penn Square Plaza 

Philadelphia, PA 19102 

/s/Matt Sullivan 
Matthew Sullivan, Esq. 

Dated: September 7, 2021 
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY' 

FIRST JUDICIAL DISTRICT OF PENNSYLVANI•VD2 ( SEP 23' 
TRIAL DIVISION — CRIMINAL 

,G_ 
COMMONWEALTH OF PENNSYLVANIA 

V. 

LEO MCNEIL 

CP-51-CR-0000455-2007 
CP-51-CR-0000456-2007 

1645 EDA 2021 

OPINION  

Defendant Leo McNeil appeals from the order entered in the Philadelphia County Court 

of Common Pleas, disposing of his first petition brought under the Post Conviction Relief Act 

("PCRA"), 42 Pa.C.S. §9541, as without merit. For the reasons stated herein, the Superior Court 

should affirm the PCRA court's order. 

FACTUAL BACKGROUND  

Following a waiver trial on October 23, 2007, Defendant was convicted of rape,l 

involuntary deviate sexual intercourse ("IDSI"),2 statutory sexual assault ,3 incest,4 endangering 

the welfare of a child ("EWOC" ),5 corruption of a minor,6 terroristic threats, indecent assault of 

a person less than 13 years old,8 simple assault,9 recklessly endangering another person 

("REAP") 10 on docket CP-51-CR-0000455-2007. On docket CP-51-CR-0000456-2007, 

Defendant was convicted of criminal attempt to commit rape, l I criminal solicitation of 

1 18 Pa. C.S.A. §3121 §A1 
z 18 Pa. C.S.A. §3123 §A1 

3 18 Pa.C.S.A. §3122.1 

4 18 Pa.C.S.A. §4302 

5 18 Pa.C.S.A. §4304 §A 

618 Pa.C.S.A. §6301 §A1 

18 Pa.C.S.A. §2.706 

S 18 Pa.C.S.A. §3126 §A7 

9 18 Pa.C.S.A. §2701 §A 

10 18 Pa.C.S.A. §2705 

u 18 Pa.C.S.A. §901 §A; 18 Pa. C.S.A. §3121 §A1 



rape, 12 criminal attempt to commit IDSI, 13 EWOC, 14 corruption of a minor," indecent assault of a 

person less than 13 years old, 16 criminal attempt to commit incest," and simple assault. 18 

On February 4, 2008, the Honorable Gregory Smith (herein trial court) imposed an 

aggregate sentence of 22 to 44 years of incarceration followed by 20 years of probation. 

Defendant pursued a timely direct appeal on June 23, 2008. The Superior Court of Pennsylvania 

affirmed the trial court's decision on August 17, 2015. 

On March 31, 2016, Defendant timely filed his first PCRA petition. PCRA counsel filed 

an amended PCRA petition on March 30, 2017, a supplemental amended PCRA petition on April 

18, 2017, a second supplemental amended PCRA petition on September 25, 2017, and a third 

supplemental amended PCRA petition on November 3, 2017. Defendant claimed that his trial 

counsel was ineffective at trial for stipulating to Defendant's two prior no-contest pleas in 

previous cases of corruption of a minor, EWOC, and incest where no colloquy was conducted of 

Defendant to determine if he was knowingly waiving his right to confront this evidence by this 

stipulation. Defendant alleges the stipulation aided the Commonwealth in establishing his 

identity as the perpetrator of the crimes in the instant cases. Defendant also claimed that his 

designation as a sexually violent predator ("SVP") was ruled unconstitutional and illegal in 

Commonwealth v. Butler, 173 A.3d 1212 (Pa. Super. Ct. 2017) and that the PCRA court should 

vacate its finding of SVP in Defendant's case. 

iz 18 Pa.C.S.A. 

13 18 Pa.C.S.A. 

14 18 Pa.C.S.A. 

11 18 Pa.C.S.A. 

16 18 Pa.C.S.A. 

17 18 Pa.C.S.A. 
18 18 Pa.C.S.A. 

§902 §A; 18 Pa. C.S.A. §3121 §A1 

§901 §A; 18 Pa. C.S.A. §3123 §A1 

§4304 §A 

§6301 §A1 

§3126 §A7 

§901 §A; 18 Pa.C.S.A. §4302 

§2701 §A 
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The Commonwealth filed a letter brief in response to Defendant's PCRA on February 16, 

2018 and a motion to stay pending the Supreme Court of Pennsylvania's decision regarding 

Commonwealth v. Butler and whether SVP designation is constitutionally sound on August 14, 

2018. On October 28, 2018, PCRA counsel was permitted to withdraw and new PCRA counsel 

was appointed. 

New PCRA counsel filed an amended PCRA on February 18, 2020. On August 5, 2020, 

the Commonwealth filed a motion to dismiss the Defendant's SVP claim without an evidentiary 

hearing following the Supreme Court of Pennsylvania's decision on Commonwealth v. Butler, 

226 A.3d 972, 993 (Pa. 2020). New PCRA counsel filed a second amended PCRA on November 

9, 2020 in response to the Commonwealth's motion to dismiss and removed Defendant's claim 

regarding his SVP designation. 

This court ("PCRA court"), after carefully reviewing the record, Defendant's filings, 

PCRA counsel's amended petition, the Commonwealth's letter in brief, the Commonwealth's 

motion to dismiss, and PCRA counsel's second amended petition in response, determined the 

issues raised by PCRA counsel lacked merit and dismissed Defendant's PCRA petition without 

an evidentiary hearing. The PCRA court sent Defendant a Pa.R.Crim.P. 907 notice of dismissal 

on December 9, 2020. On January 27, 2021, this Court issued an order denying Defendant post-

conviction relief. 

On February 8, 2021, Defendant filed a Notice of Appeal of the dismissal of his PCRA 

petition. On February 16, 2021, this Court permitted new PCRA counsel to withdraw, appointed 

current PCRA counsel, and ordered Defendant to file a Concise Statement of Errors Complained 

of on Appeal, pursuant to Pa.R.A.P. 1925(b). For some reason, counsel's withdrawal and current 

PCRA counsel's appointment was not docketed so PCRA court held a status hearing on March 2, 
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2021 to permit counsel to withdraw and appoint current PCRA counsel for appeal purposes. 

Defendant complied and filed his statement of errors on March 9, 2021. On April 8, 2021, this 

Court filed an opinion concluding the Superior Court should affirm this Court's dismissal of 

Defendant's PCRA petition without an evidentiary hearing. 

On May 28, 2021, Defendant's appeal was dismissed by the Superior Court for failure to 

comply with Pa.R.A.P. 3517. On August 6, 2021, this Court reinstated Defendant's appellate 

rights nunc pro tune. On August 16, 2021, Defendant again filed a Notice of Appeal of the 

dismissal of his PCRA petition. On August 18, 2021, this Court ordered Defendant to file a 

Concise State of Errors Complained of on Appeal, pursuant to Pa.R.A.P. 1925 (b). Defendant 

complied and filed his statement of errors on September 7, 2021. 

In Defendant's appeal, he argues that the PCRA court erred in dismissing his PCRA 

petition because Defendant's trial counsel was ineffective at trial for not objecting and 

stipulating to the admission of two prior no contest pleas in previous cases of corruption of a 

minor, EWOC, and incest and that these claims were sufficient to warrant an evidentiary hearing. 

DISCUSSION 

The standard of review for an appeal from the denial of PCRA relief is "whether the 

findings of the PCRA court are supported by the record and free of legal error." Commonwealth 

v. Gorby, 900 A.2d 346, 363 (Pa. 2006). The PCRA court's factual determinations are entitled to 

deference, but its legal conclusions are subject to plenary review. Id. There is no absolute right 

to an evidentiary hearing on a PCRA petition, and if the PCRA court can determine from the 

record that no genuine issues of material fact exist, then a hearing is unnecessary. 

Commonwealth v. Jones, 942 A.2d 903, 906 (Pa. Super. Ct. 2008). In other words, a judge may 

dismiss a PCRA petition without a hearing if the petition is patently frivolous and without 
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support in the record, or if the facts alleged therein would not, even if proven, entitle the 

defendant to relief. Pa.R.Crim.P. 907; Commonwealth v. Walls, 993 A.2d 289, 295 (Pa. Super. 

Ct. 2010). 

1. The PCRA Court Properly Dismissed Defendant's Claim that Counsel was Ineffective 
Without an Evidentiary Hearing 

On appeal, Defendant argues that the PCRA court erred in dismissing his PCRA petition 

because Defendant's trial counsel was ineffective at trial for not objecting to the use of, and 

stipulating to, the admission of two prior no contest pleas in previous cases of corruption of a 

minor, EWOC, and incest and that these claims were sufficient to warrant an evidentiary hearing. 

The law presumes that counsel was effective and places the burden on a defendant to prove 

counsel was ineffective. Commonwealth v. Baker, 614 A.2d 663, 673 (Pa. 1992). In order to 

establish that counsel was ineffective a defendant must demonstrate: 

(1) that the underlying claim is of arguable merit; (2) that counsel's 
course of conduct was without any reasonable basis designed to 
effectuate his client's interest; and (3) that he was prejudiced by 
counsel's ineffectiveness, i.e. there is a reasonable probability that 
but for the act or omission in question the outcome of the 
proceeding would have been different. 

Commonwealth v. Lauro, 819 A.2d 100, 105-06 (Pa. Super. Ct. 2003). If a reasonable 

basis exists for the particular course chosen by counsel, the inquiry ends and counsel's 

performance is deemed constitutionally effective. Id. 

Here, Defendant fails to meet any of the three requirements. On July 16, 2007, at a 

pretrial motions hearing, Defendant's trial counsel conceded that Defendant's prior convictions 

would be admissible under the exception to the Pennsylvania Rules of Evidence, Rule 404(b) 

that allows for the admission of other acts as evidence to show a common plan, scheme or design 

by a defendant. However, trial counsel objected to the admissibility of Defendant's allocution 
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statement at the time of Defendant's sentencing in the prior cases. N.T. 07/16/07 at 4. The trial 

court ruled that Defendant's prior convictions were admissible, but Defendant's allocution at his 

prior case sentencing would not be admissible unless Defendant "opened the door." Id. at 21. 

At trial on October 23, 2007, counsel stipulated to Defendant's prior no-contest pleas. 

However, Defendant's trial counsel did object to the admissibility of any of the underlying facts 

of the prior convictions because Defendant had pleaded no-contest to those facts. The trial court 

overruled trial counsel's objection. N.T. 10/23/07 at 148-54. 

(Defendant cannot show that it was error for trial counsel to stipulate to the fact that his 

prior convictions existed. Furthermore, the trial court had already determined that the 

DI fendant's two prior convictions were deemed admissible by the trial court at the pretrial 

n I tions hearing which took place on July 16, 2007. Even if trial counsel had not stipulated to 

Defendant's prior convictions, the Commonwealth simply would have been able to present 

official court records proving that Defendant had entered into two prior no-contest pleas and had 

been sentenced on both c  

Defendant fails to make any argument as to why it would have been error for trial counsel 

to fail to object to the admission of Defendant's prior bad acts or for trial counsel to stipulate to 

Defendant's two prior no-contest pleas. Defendant merely states that his prior no-contest pleas 

were inadmissible because they were "irrelevant and extremely prejudicial." 

It is well-settled that evidence of other crimes is admissible when it tends to prove a 

common plan, scheme, or design embracing the commission of two or more crimes so related to 

each other that proof of one tends to prove the others. Commonwealth v. Wade, 114 A.2d 334 

(Pa. 1995). In addition, Pennsylvania courts have consistently allowed the admission of other 

crimes evidence where a defendant is charged with sexual assaults involving multiple victims. 
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Commonwealth v. Luktisch, 680 A.2d 877 (Pa. Super. Ct. 1996). Defendant's trial counsel 

acknowledged and conceded the admissibility of the prior bad acts of Defendant during the 

motions hearing on July 16, 2007. In the instant case, trial counsel cannot be deemed ineffective 

for failing to make a meritless objection to properly admitted evidence. Commonwealth v. 

Daniels, 947 A.2d 795, 798 (Pa. Super. Ct. 2008). Thus, Defendant fails to make a showing of 

ineffective assistance of counsel and his claim is meritless. 

Defendant argues that the PCRA court erred when it dismissed his PCRA petition 

because his averment was sufficient to warrant an evidentiary hearing to determine whether his 

trial counsel had been ineffective. Defendant has no right to an evidentiary hearing as it is within 

the PCRA court's discretion to grant or deny a hearing. Commonwealth v. Miller, 102 A.3d 988, 

992_ (Pa. Super. Ct. 2014). The Supreme Court has ruled that "if the record reflects that the 

underlying issue is of no arguable merit or no prejudice resulted, no evidentiary hearing is 

required." Commonwealth v. Baunzhammers, 92 A.3d 708, 726-27 (Pa. 2014). Here, 

Defendant's claim of ineffective assistance of counsel has no arguable merit and Defendant has 

not been prejudiced by the alleged error. As such, the PCRA court did not err in denying 

Defendant an evidentiary hearing 
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KAI N. SCOTT, JUVGE 
Dated: September 2 Y, 2021 

CONCLUSION 

Based on the foregoing, the Superior Court should affirm the PCRA court's dismissal of 

Defendant's petition for relief under the PCRA without an evidentiary hearing. 

BY THE COURT: 
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