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I.  STATEMENT OF JURISDICTION 

 

This Honorable Court has jurisdiction over Dimitrius Brown’s appeal 

pursuant to: 

A. 42 Pa.C.S. § 742 (exclusive appellate jurisdiction in the 

Superior Court of Pennsylvania from final orders of the Court 

of Common Pleas); and 

 

B. Pa.R.A.P. 341(a) (appeals as of right from a lower court’s final 

orders). 

 

II. ORDER IN QUESTION 

 The subject of this appeal is the October 1, 2020 order of the Court of 

Common Pleas First Judicial District of Pennsylvania, Trial Division, Criminal 

Section at Docket Number CP-51-CR-0012767-2015. Appendix A. The order signed 

by the Honorable Barbara A. McDermott reads, “AND NOW, this 1st day of 

October, 2020, after consideration it is ORDERED that the Order Dismissing PCRA 

Petition is GRANTED.” Id.  

 

III. STATEMENT OF THE SCOPE AND STANDARD OF REVIEW 

When this Court evaluates a lower court’s decision to deny a request for a 

continuance, the issue presents a question of law. The scope is plenary, and the 

Court’s standard of review is de novo. Commonwealth v. Crawley, 924 A.2d 612, 

614 (Pa. 2007). Moreover, 
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[T]he decision to grant or deny a request for a continuance 

is within the sound discretion of the trial court. Further, a 

trial court’s decision to deny a request for a continuance 

will be reversed only upon a showing of an abuse of 

discretion. As [this Court has] consistently stated, an abuse 

of discretion is not merely an error of judgment. Rather, 

discretion is abused when the law is overridden or 

misapplied, or the judgment exercised is manifestly 

unreasonable, or the result of partiality, prejudice, bias, or 

ill-will, as shown by the evidence or the record . . . . 

 

Commonwealth v. Prysock, 972 A.2d 539, 541 (Pa. Super. Ct. 2009) 

(internal citations omitted).  

This issue also implicates Mr. Brown’s right to confront the witnesses against 

him pursuant to the Sixth Amendment to the United States Constitution, U.S. CONST. 

amend. VI, and Article I, Section 9 of the Pennsylvania Constitution., PA. CONST. 

art. I, § 9. With regard to the Confrontation Clause, the Pennsylvania Constitution 

provides a criminal defendant with the same protection as the Sixth Amendment. 

Commonwealth v. Geiger, 944 A.2d 85, 97 n. 6 (Pa. Super. Ct. 2008), appeal denied, 

964 A.2d 1 (Pa. 2009).  

  

IV. QUESTION PRESENTED FOR REVIEW 

Did the PCRA court err and abuse its discretion when the court denied 

Mr. Brown’s request for a continuance so he could be physically 

present for the evidentiary hearing? 

 

(Answered in the negative by the PCRA court.) 
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V. STATEMENT OF THE CASE 

A. Procedural History 

 On October 16, 2015, Dimitrius Brown was arrested and charged with murder 

as well as related offenses. Mr. Brown’s jury trial began on July 10, 2017, and, four 

days later, the jury convicted him of third-degree murder1 as well as three violations 

of the Uniform Firearms Act2. On September 28, 2017, the trial court sentenced Mr. 

Brown to twenty to forty years of imprisonment on the third-degree murder charge, 

a consecutive term of incarceration of two-and-one-half to five years on the charge 

of possession of a firearm by a prohibited person, and concurrent periods of 

imprisonment for the remaining charges. Thus, the court imposed an aggregate 

sentence of twenty-two-and-one-half to forty-five years of incarceration. 

 Mr. Brown appealed, and, on April 22, 2019, this Court affirmed the judgment 

of sentence. See Commonwealth v. Brown, 2019 WL 1770586 (Pa. Super. Ct. Apr. 

22, 2019). He did not seek permission to appeal to the Supreme Court of 

Pennsylvania. 

 On April 20, 2020, Mr. Brown timely filed a pro se petition pursuant to the 

Post-Conviction Relief Act, 42 Pa.C.S. §§ 9541-9546. The PCRA court appointed 

counsel, who, on May 11, 2020, filed an amended PCRA petition, seeking 

 
1 18 Pa.C.S. § 2502(c).  
2 18 Pa.C.S. § 6105, 18 Pa.C.S. § 6106, 18 Pa.C.S. § 6108. 
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reinstatement nunc pro tunc of Mr. Brown’s right to file a petition for allowance of 

appeal with the Supreme Court of Pennsylvania. On June 11, 2020, Mr. Brown 

retained new PCRA counsel, who did not file a petition for allowance of appeal. 

Instead, on July 29, 2020, new counsel filed an amended PCRA. See Appendix B. 

 On October 1, 2020, the date on which the PCRA petition’s evidentiary 

hearing was scheduled to proceed, Mr. Brown filed a second amended petition 

containing a witness statement. The PCRA court granted Mr. Brown’s motion to 

amend his petition and permitted the witness to testify. On that same date, after the 

evidentiary hearing, the court dismissed the petition. See Appendix A.  

One day later, PCRA counsel filed a motion to withdraw as counsel. The court 

granted the motion and appointed below-signed counsel, who timely filed a Notice 

of Appeal, Appendix C, as well as a statement of errors, Appendix D. The court filed 

its Opinion on December 7, 2020. Appendix E. 

 On February 1, 2021, this Court granted Mr. Brown’s Application for 

Remand. Subsequently, counsel filed a supplemental statement of errors, Appendix 

F, and the PCRA court filed a supplemental opinion, Appendix G.  

B. Factual History  

 The PCRA court summarized the facts as follows: 

On  October  12,  2015,  around  8  p.m.,  in  

Philadelphia, the decedent, Duval DeShields, Jr. (age 

fourteen), Brianna Boone, and friends were riding bikes 

when DeShields received a cell phone call. After the call, 
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DeShields told Boone that someone’s mother was around 

the corner looking for him because he had been accused 

him of “messing with” a little boy. Earlier that day, Boone, 

DeShields, and another friend had broken up a fight 

between minors on 10th Street. When another fight was 

about to begin, DeShields had pulled out a BB gun. 

After the phone call, DeShields was afraid to ride 

around the corner, but with some convincing from Boone 

that he had nothing to fear, they rode their bikes to 10th 

Street. When they arrived, the [Petitioner], Dimitrius 

Brown (who Boone knew as “Meek”), approached 

DeShields. Boone, standing just a few feet away, heard the 

[Petitioner] ask DeShields, “what makes you think it’s 

cool for you to pull your gun out on my young bol [sic]?” 

According to Boone, after DeShields said he did not have 

a gun, the [Petitioner] grabbed DeShields’ arm. When 

DeShields yanked away from the [Petitioner] and started 

to run, the [Petitioner] pulled a revolver from his coat and 

shot him. At trial, Boone identified the [Petitioner] as the 

shooter and testified that she knew the [Petitioner] for two 

or three years before the shooting. Boone also testified that 

she saw the [Petitioner] cleaning or fixing the same 

revolver a couple of days before the shooting. It was 

stipulated at trial that the [Petitioner] did not have a license 

to carry a firearm. 

A week after the murder, O.B., age fourteen at the 

time, gave a statement to detectives. In his statement, O.B. 

said that he was at home on the night of the shooting when 

his friend T.G. arrived and told him that DeShields had 

pulled a gun on T.G.’s little brother. According to T.G., 

DeShields had also flashed a gun at him. T.G. told O.B. 

that he wanted to fight DeShields. O.B. and T.G. then 

walked to 10th and Thompson Streets, the intersection just 

above where the instant shooting would occur. 

According to O.B., right before the shooting, while 

O.B. and T.G. were near 10th Street, the [Petitioner], who 

O.B. knew as “Meat,” walked up to O.B. and the two had 

a brief conversation. Shortly after their conversation, 

DeShields arrived on his bike with some friends. The 

[Petitioner] walked toward DeShields while O.B. tried to 
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grab the [Petitioner]’s arm, but the [Petitioner] yanked it 

away. Consistent with Boone's testimony, O.B. told 

detectives that the [Petitioner] approached DeShields and 

that the two had a brief conversation; then they started 

grabbing at each other in a scuffle. When DeShields 

attempted to run, the [Petitioner] shot him. 

At trial, T.G. testified that immediately before the 

shooting, he saw the [Petitioner] grab DeShields’  hand as 

DeShields was trying to pull his gun out; when DeShields 

attempted to run, the [Petitioner] shot him. In an interview 

with detectives on October 19, 2015, T.G. identified the 

[Petitioner] as the shooter. T.G. again identified the 

[Petitioner] at trial. 

When police arrived at the scene shortly after the 

shooting, they found DeShields lying on the ground, 

bleeding from his head. They placed him in the back of an 

SUV and transported him to Hahnemann Hospital. At 

Hahnemarm, when police handed DeShields to medical 

personnel, a BB gun, with an orange tip on the front of the 

barrel, fell from DeShields’ person onto the floor of the 

SUV. The BB gun was a Chinese made, black plastic, 25-

caliber, air soft-type pistol, which resembled a Glock-type 

semiautomatic gun. 

DeShields was pronounced dead at 10:00 a.m. on 

October 13, 2015. According to the medical examiner, Dr. 

Lindsay Simon, DeShields was shot with a single bullet 

which entered the left side of his head, above and slightly 

behind his left ear, perforated his skull and brain, and 

exited the right side of his forehead above his eyebrow. 

The cause of death was a gunshot wound to the head; the 

manner of death was homicide. 

The [Petitioner] presented his father Kerry Brown 

(“Mr. Brown”) as an alibi witness, to which the jury, based 

on their verdict, rejected. On July 2, 2015, ten days before 

the instant trial, the [Petitioner]’s father, told defense 

counsel that he was with the [Petitioner] until 8:45 p.m. in 

another part of the city the night of the murder. The murder 

occurred at around 8:30 p.m. At trial, Mr. Brown testified 

that he was with his son at C and Somerset Streets in· the 

Kensington section of the city; but, inconsistent with his 
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statement to defense counsel, he said that he left his son at 

8:20 p.m. When asked why he waited so long to inform 

anyone about his son's alibi, Mr. Brown explained that his 

son had reminded him a couple of times to say something 

but that he had been preoccupied-he told his son, “I will 

get to it.” 

 

Appendix E. at 2-4. 

 The PCRA court conducted an evidentiary hearing on October 1, 2020. Before 

the witnesses’ testimony, the court addressed Mr. Brown’s request for a continuance. 

PCRA counsel objected to the evidentiary hearing going forward with Mr. Brown 

not physically present, and the Commonwealth also objected. (Notes of Testimony 

(“N.T.”), 10/1/2020, at 9.) The court overruled the objections, stating, “I believe that 

Mr. Brown is entitled to move this petition along, and I would like to hear what he 

has to say.” Id. at 10. The hearing proceeded with Mr. Brown present via video. 

 The witnesses’ testimony at the evidentiary hearing focused on the alibi 

defense advanced at trial by Benjamin Cooper (“trial counsel”). The petition alleged 

trial counsel’s ineffectiveness for eschewing Mr. Brown’s chosen defense. Appendix 

B. 

 Trial counsel testified via “telecommunications” and, like Mr. Brown, was not 

physically present for the evidentiary hearing. Id. at 4. First, counsel testified about 

two discovery documents. Id. at 16-21. The relevant sections stated that, on the night 

of the incident, when the victim was placed into a police car, a weapon fell out of 
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his clothing. Id. Counsel stated that he highlighted those sections because he thought 

it could be significant that the victim had a gun. Id. at 21. 

 Trial counsel then testified that, during their initial interview, Mr. Brown said 

that he was not at the scene of the crime and that Mr. Brown never spoke about self-

defense. See id. at 22. PCRA counsel asked about trial counsel’s handwritten note, 

which stated, “Aim, lift shirt, D shows, fires, no aim, no make sense.” Id. at 25. 

PCRA counsel asked whether Mr. Brown had provided that information. Id. Trial 

counsel answered, “No. I – I’m sorry, I just can’t agree with you on that, sir. My 

understanding of this whole case from Mr. Brown is that he wasn’t there, and that’s 

how he wanted the case tried.” Id. Trial counsel did not know where he obtained the 

information in the handwritten note. Id. at 28. 

 When asked about Mr. Brown’s alibi defense, which trial counsel argued to 

the jury, counsel could not remember why he did not obtain a statement from Mr. 

Brown’s father – the alibi witness – until one week before the trial. Id. at 34. Counsel 

admitted that he did not obtain the alibi witness’s statement as soon as possible, 

though it is his general practice to do so. See id. at 34-35. 

 During the Commonwealth’s cross-examination, trial counsel testified that he 

argued the alibi defense “based on what [Mr. Brown] wanted.” Id. at 51. Counsel 

stated, “I did not force him to go with an alibi.” Id. at 52. 
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 Mr. Brown testified that, during their initial meeting, he told trial counsel how 

the incident occurred and that he shot the victim in self-defense. See id. at 91. Mr. 

Brown stated that trial counsel said the defense did not make sense. Id. at 92. Mr. 

Brown testified that the alibi defense was contrived two weeks before the jury trial. 

Id. Before the trial, counsel continuously told Mr. Brown that the self-defense theory 

would not work, and a jury would convict him. See id.  

 On cross-examination, Mr. Brown stated that trial counsel instructed the alibi 

witness to lie during his testimony. Id. at 99-100. 

 After both parties rested and gave a closing argument, the PCRA court ruled  

This is one of those cases, Mr. Brown, where it’s an easy 

decision for me. I had to make a decision based upon 

credibility and, while your counsel’s arguments are there, 

I would actually consider [trial counsel] ineffective if he 

had not been highlighting those things in the notes . . . . 

Those are all things that he should be considering. But 

once you maintain, Mr. Brown -- and I do believe that you 

told [trial counsel] that you were not there -- he was 

obligated to present that alibi defense on your behalf. And, 

absent any other evidence -- I mean, there -- your 

credibility is lacking . . . . Therefore, the petition is 

dismissed. Thank you. Thank you, institution. 

 

Id. at 117-18. 

 

VI. SUMMARY OF ARGUMENT 

This Court should find that, similar to a preliminary or suppression hearing, 

Mr. Brown had a right to be physically present at the PCRA evidentiary hearing. 
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Accordingly, the PCRA court erred because its decision to proceed with the 

evidentiary hearing did not advance a compelling public policy or state interest. As 

this Court has stated, “[C]onfrontation through a video monitor is not the same as 

physical face-to-face confrontation . . . the two are not constitutionally equivalent. 

The Sixth Amendment’s guarantee of the right to confront one’s accuser is most 

certainly compromised when the confrontation occurs through an electronic 

medium.” Commonwealth v. Atkinson, 987 A.2d 743, 751 (Pa. Super. Ct. 2009) 

(quoting United States v. Yates, 438 F.3d 1307, 1315 (11th Cir. 2006)). 
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VII. ARGUMENT 

The PCRA court erred when it denied a request to continue the evidentiary 

hearing. Mr. Brown wanted to postpone the hearing so that he could be physically 

present.  

“The grant of a continuance is discretionary and a refusal to grant is reversible 

error only if prejudice or a palpable and manifest abuse of discretion is 

demonstrated.” Commonwealth v. Hansley, 24 A.3d 410, 418 (Pa. Super. Ct. 2011). 

Furthermore, “[i]n reviewing a denial of a continuance, the appellate court must have 

regard for the orderly administration of justice[.]” Id. (citation omitted). 

The issue in this appeal implicates Mr. Brown’s Sixth Amendment right to 

confront the witnesses against him. The United States Supreme Court explained that 

the primary objective of the Sixth Amendment’s Confrontation Clause 

was to prevent depositions or ex parte affidavits, such as 

were sometimes admitted in civil cases, being used against 

the prisoner in lieu of a personal examination and cross-

examination of the witness in which the accused has an 

opportunity, not only of testing the recollection and sifting 

the conscience of the witness, but of compelling him to 

stand face to face with the jury in order that they may look 

at him, and judge by his demeanor upon the stand and the 

manner in which he gives his testimony whether he is 

worthy of belief.  

 

Mattox v. United States, 156 U.S. 237, 242-43 (1895). 

The combined effect of the elements of confrontation—physical presence, 

oath, cross-examination, and observation of demeanor—serves the purposes of the 
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Confrontation Clause by ensuring that evidence “is reliable and subject to the 

rigorous adversarial testing that is the norm of Anglo-American criminal 

proceedings.” Maryland v. Craig, 497 U.S. 836, 845-46 (1990). 

This Court should find that, similar to a preliminary or suppression hearing, 

Mr. Brown had a right to be physically present at the PCRA evidentiary hearing. In 

Commonwealth ex rel. Buchanan v. Verbonitz, our Supreme Court stated that “the 

Pennsylvania Constitution mandates a criminal defendant’s right to confrontation 

and cross-examination at the preliminary hearing.” Commonwealth ex rel. Buchanan 

v. Verbonitz, 581 A.2d 172, 175 (Pa. 1990) (plurality opinion), cert. denied, 499 U.S. 

907 (1991). The Verbonitz plurality relied on Gerstein v. Pugh, 420 U.S. 103 (1975), 

in which the United States Supreme Court found that “when a pretrial hearing takes 

the form of a preliminary hearing and thus, adversary procedures are used, ‘[t]he 

importance of the issue to both the State and the accused justifies the presentation of 

witnesses and full exploration of their testimony on cross-examination.’” Verbonitz, 

581 A.2d at 175 (quoting Pugh, 420 U.S. at 120). 

Like a preliminary hearing, a suppression hearing is also adversarial and a 

critical stage of a criminal proceeding. “A critical stage is a point in the proceeding 

at which substantive rights may be preserved or lost.” Commonwealth v. Holzer, 389 

A.2d 101, 105 (Pa. 1978) (internal citations omitted). Furthermore, due to the critical 

nature of a suppression hearing, numerous constitutional guarantees apply, including 
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the right of the defendant to be present, Commonwealth v. McLaurin, 437 A.2d 440, 

445 (Pa. Super Ct. 1981), the right of the public to attend, Waller v. Georgia, 467 

U.S. 39, 46 (1984), and the right to counsel, Holzer, 389 A.2d at 105. Thus, 

“[b]ecause of the significance of the issues involved and their impact on the outcome 

of the prosecution, a defendant’s confrontation clause rights apply during a 

suppression hearing.” Atkinson, 987 A.2d at 747. 

Mr. Brown’s hearing was similar to preliminary and suppression hearings in 

that his evidentiary hearing was a critical stage because it was a point at which his 

“substantive rights [would] be preserved or lost.” Holzer, 389 A.2d at 105. And like 

preliminary and suppression hearings, Mr. Brown’s right to be present, Pa.R.Crim.P. 

908(C), and his right to counsel, id., applied at the evidentiary hearing. Moreover, 

the hearing involved significant issues directly impacting the outcome of Mr. 

Brown’s PCRA petition. Therefore, the rights guaranteed by the Confrontation 

Clause, including the right to be physically present, applied. 

The United States Supreme Court has held that the Confrontation Clause 

reflects a preference for face-to-face confrontation, but that predilection must 

occasionally give way to public policy considerations and the necessities of the case. 

Atkinson, 987 A.2d at 747 (quoting Craig, 497 U.S. at 849). “[A] defendant’s right 

to confront accusatory witnesses may be satisfied absent a physical, face-to-face 

confrontation at trial only where denial of such confrontation is necessary to further 
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an important public policy and only where the reliability of the testimony is 

otherwise assured.” Craig, 497 U.S. at 850.  

Here, the PCRA court erred because its decision to proceed with the 

evidentiary hearing did not advance a compelling public policy or state interest. The 

pandemic was not a sufficient justification for the PCRA court to deny Mr. Brown 

his right to be physically present.  

The court noted that, due to the pandemic, the Pennsylvania Department of 

Corrections was not transporting state prisoners, like Mr. Brown. Id. at 7. There was 

no reference to the case’s procedural history or any other reason for denying Mr. 

Brown’s continuance of the evidentiary hearing. The court concluded, “I believe that 

Mr. Brown is entitled to move this petition along, and I would like to hear what he 

has to say.” Id. at 10. Thus, it appears the court’s primary focus in denying the 

request for a continuance was to expedite a disposition of Mr. Brown’s PCRA 

petition. But “expediency is not a sound ground upon which a denial of a 

constitutional right may be based.” Commonwealth v. McCloud, 322 A.2d 653, 657 

(Pa. 1974). 

The PCRA court’s error was not harmless. The United States Supreme Court 

has 

recognized that other types of violations of the 

Confrontation Clause are subject to [ ] harmless-error 

analysis and see no reason why denial of face-to-face 

confrontation should not be treated the same. An 
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assessment of harmlessness cannot include consideration 

of whether the witness’ testimony would have been 

unchanged, . . . , had there been confrontation; such an 

inquiry would obviously involve pure speculation, and 

harmlessness must therefore be determined on the basis of 

the remaining evidence. 

 

Coy v. Iowa, 487 U.S. 1012, 1021–22 (1988) (internal citation omitted).  

“Harmless error exists where: (1) the error did not prejudice the defendant or 

the prejudice was de minimis; . . . .” Commonwealth v. Hutchinson, 811 A.2d 556, 

561 (Pa. 2002), cert. denied, 540 U.S. 858 (2003) (citation omitted). 

Mr. Brown was unfairly prejudiced when the PCRA court denied his request 

for a continuance because his physical presence would have contributed to the 

evidentiary hearing’s fairness. By not allowing him the opportunity to be physically 

present for the evidentiary hearing, there was no face-to-face confrontation with trial 

counsel, i.e., the primary witness. Instead, Mr. Brown and the witness both appeared 

via video, and it is unclear whether they could see each other. 

Moreover, the court constrained Mr. Brown’s ability to confer with PCRA 

counsel so that he could effectively question trial counsel. If he were present at the 

evidentiary hearing, Mr. Brown would have had the opportunity to speak with PCRA 

counsel outside the court and the prosecutor's earshot. Mr. Brown and PCRA counsel 

would have conferred to strategize about trial counsel’s testimony during the direct 

and cross-examinations. However, because he was not physically present, Mr. 
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Brown did not have a meaningful opportunity to consult with his counsel during the 

hearing. 

Based on the above, the PCRA court erred and abused its discretion when the 

court denied the request for a continuance so Mr. Brown could be physically present 

for the evidentiary hearing. “[C]onfrontation through a video monitor is not the same 

as physical face-to-face confrontation . . . the two are not constitutionally equivalent. 

The Sixth Amendment’s guarantee of the right to confront one’s accuser is most 

certainly compromised when the confrontation occurs through an electronic 

medium.” Atkinson, 987 A.2d at 751 (quoting United States v. Yates, 438 F.3d 1307, 

1315 (11th Cir. 2006)). 

 

VIII. CONCLUSION 

 For all the above reasons, Dimitrius Brown respectfully requests this 

Honorable Court to vacate the PCRA order and remand the case for further 

proceedings.  

 

Respectfully Submitted, 

 

 

       /s/Matt Sullivan   

Date: April 16, 2021    Matthew Sullivan, Esq. 

       Counsel for Appellant 
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IX. VERIFICATION 

I, Matthew Sullivan, Esq., hereby verify that the facts set forth in the foregoing 

are true and correct to the best of my knowledge, information, and belief. I 

understand that the statements therein are made subject to the penalties of 18 Pa.C.S. 

§ 4904 relating to unsworn falsification to authorities.  

 

 

Date: April 16, 2021  By: /s/ Matt Sullivan  

                    Matthew Sullivan, Esq.  

   

 

X. CERTIFICATE OF SERVICE 

I, Matthew Sullivan, Esq., hereby certify that on this day, I caused a true and 

correct copy of the foregoing to be served upon the following via electronic filing: 

 

The Honorable Barbara A. McDermott 

Stout Justice Center, Room 1418 

Philadelphia, PA 19107 

 

Office of the District Attorney 

Philadelphia County 

Three South Penn Square 

Philadelphia, Pennsylvania 19107-3499 

 

 

     

 

Date: April 16, 2021    By: /s/ Matt Sullivan  

              Matthew Sullivan, Esq. 

              Counsel for Appellant 
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APPENDIX B 

  



4 

 

________________________________________  

  

       : COURT OF COMMON PLEAS  

COMMONWEALTH OF PENNSYLVANIA  : PHILADELPHIA COUNTY 

: CRIMINAL DIVISION 

 V.       : 

:  

DIMITRIUS BROWN    : CP-51-CR-0012767-2015 

_________________________________________ :  

 

ORDER 

 AND NOW, this ________ day of _______, 2020 upon consideration of 

Petitioner Dimitrius Brown’s Second Amended PCRA petition, it is hereby ordered 

and decreed that said petition is GRANTED and that Petitioner Brown is granted a 

new trial; or in the alternative, he is granted an evidentiary hearing. 

__________________ 

, J.   

10/01/2020 12:54:30 PM

By: M. DON
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MOSSER LEGAL, PLLC.    Counsel for Defendant/Petitioner 

BY:  TODD M. MOSSER, ESQUIRE    

IDENTIFICATION NO: 87534 

448 North 10th St., Suite 502 

Philadelphia, PA 19107 

215-567-1220 

todd@mosserlegal.com 

 

       : COURT OF COMMON PLEAS  

COMMONWEALTH OF PENNSYLVANIA  : PHILADELPHIA COUNTY 

: CRIMINAL DIVISION 

 V.       : 

:  

DIMITRIUS BROWN    : CP-51-CR-0012767-2015 

_________________________________________ :  
 

 

DEFENDANT’S SECOND AMENDED PETITION FOR RELIEF 

UNDER THE POST CONVICTION RELIEF ACT 

 

 And now, comes Petitioner/Defendant, Dimitrius Brown (“Brown”), through 

his undersigned counsel, and respectfully alleges that he is entitled to relief under 

the Post-Conviction Relief Act as a result of the ineffectiveness of his trial counsel; 

and in support thereof respectfully avers as follows: 

I. PROCEDURAL BACKGROUND 

1. Brown was charged with murder and three counts of VUFA stemming from 

the shooting death of 14 year old D.J. Deshields that occurred on October 12, 

2015 in the 1200 block of North 10th Street in the City and County of 

Philadelphia. 

2. Brown proceeded to trial by jury commencing on July 10, 2017.   

mailto:todd@mosserlegal.com
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3. On July 14th, 2017, Brown was convicted of third degree murder; 18 § 6105 

§§ C8; 18 § 6106 §§ A1; and 18 § 6108.  

4. On September 28, 2017, this Court sentenced Brown to an aggregate of 

twenty-five to fifty years’ incarceration. Brown is currently serving this 

sentence.  

5. Brown’s judgment of sentence was affirmed by the Superior Court on April 

22, 2019.  No Petition for Allowance of Appeal was filed.  

6. On April 20, 2020, Brown timely filed a pro se PCRA petition.  

7. Brown’s prior court appointed trial counsel, Benjamin Cooper, Esquire1, filed 

an amended petition on May 11, 2020, in which he alleged his own 

ineffectiveness for failing to file a Petition for Allowance of Appeal.  Therein, 

Mr. Cooper sought to have Brown’s right to file a PAA reinstated nunc pro 

tunc.2  

8. The undersigned was subsequently retained on June 11, 2020 and entered his 

appearance that day.  

9. This Amended Petition follows.  

 

 
1 Brown was represented by privately retained attorney Shaka Johnson at his 

preliminary hearing on December 16, 2015.  

 
2 Brown is no longer pursuing this relief.  
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II. FACTUAL BACKGROUND 

10.   On the evening of October 12, 2015, the victim (“D.J.”), a minor, and several 

of his friends, also minors, were riding bicycles in North Philadelphia at 

around 8:00 p.m.   

11.  During their travels, they approached a group of younger children who 

appeared to be fighting.  

12.   D.J. attempted to break the fight up by brandishing a BB gun at the group of 

children.  

13.   The crowd dispersed, and then D.J. and his friends went on their way, riding 

their bikes to the area of 1253 North 10th Street at which a crowd of over 

twenty people were hanging out on the street.   

14.  Upon their arrival around 8:40 p.m., D.J. was approached by Brown.  The 

Commonwealth postulated at trial that Brown was upset with D.J. for 

brandishing his gun at the crowd of children which included Brown’s “young 

bull.” 

15.  According to Commonwealth witness Brianna Boon, Brown approached 

D.J., had words with him, and grabbed him by his shirt.  Boone testified that 

D.J. broke free and tried to flee, but that Brown then immediately shot D.J. in 

the back of his head. D.J. was rushed to the hospital, but his wounds were 

fatal. After the shooting, Brown fled along with the other people on the street.  
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16.   Brown proffered his father as an alibi witness at trial.  He claimed that he 

dropped Brown off at C and Somerset Streets around 8:30 p.m., which was 

roughly a twenty-five minute drive from the crime scene.  

17.   Brown originally indicated that he wanted to testify, but after conferring with 

Mr. Cooper, elected not to. See, N.T. 7/12/17 at 75, 82.  

18.  The jury did not believe Brown’s alibi defense, and convicted him of, inter 

alia, third degree murder.  

III. BASES FOR RELIEF UNDER THE PCRA  

19.   To be eligible for relief under the PCRA, a petitioner must plead and prove 

by a preponderance of the evidence one or more of the following: 

That the conviction or sentence resulted from one or more of the 

following: 

(i)  A violation of the Constitution of this Commonwealth or the 

Constitution or laws of the United States which, in the circumstances 

of the particular case, so undermined the truth-determining process 

that no reliable adjudication of guilt or innocence could have taken 

place. 

(ii)  Ineffective assistance of counsel which, in the circumstances 

of the particular case, so undermined the truth-determining process that 

no reliable adjudication of guilt or innocence could have taken place.1 
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(iii)  A plea of guilty unlawfully induced where the circumstances 

make it likely that the inducement caused the petitioner to plead guilty 

and the petitioner is innocent. 

(iv)  The improper obstruction by government officials of the 

petitioner's right of appeal where a meritorious appealable issue existed 

and was properly preserved in the trial court. 

(v)  The unavailability at the time of trial of exculpatory evidence 

that has subsequently become available and would have changed the 

outcome of the trial if it had been introduced. 

(vi)  The imposition of a sentence greater than the lawful 

maximum. 

(vii)  A proceeding in a tribunal without jurisdiction. 

See, 42 Pa.C.S.A. § 9543. 

20.  Brown avers he received ineffective assistance of counsel because his 

counsel refused to put forth Brown’s chosen defense theory of self defense 

and/or voluntary manslaughter.  

 

 

matthewsullivan
Highlight
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IV. TRIAL COUNSEL WAS INEFFECTIVE FOR FOREGOING 

BROWN’S CHOSEN DEFENSE.  

  

21. The test for determining the ineffectiveness of counsel is the same under 

both the United States and Pennsylvania Constitutions. Commonwealth v. 

Williams, 936 A.2d 12, 19 (Pa. 2007). To obtain relief on a claim of 

ineffective assistance of counsel, a petitioner must show (1) that there is 

merit to the underlying claim; (2) that counsel had no reasonable basis for 

his/her course of conduct; and (3) that the ineffectiveness resulted in 

prejudice to the petitioner. See, e.g., Commonwealth v. Rega, 933 A.2d 997, 

1018 (Pa. 2007).  The burden of proving ineffectiveness rests with the 

petitioner. Commonwealth v. Wilson, 672 A.2d 293, 298 (Pa. 1996). 

22.   It has long been the law in Pennsylvania that in order to establish the 

defense of self-defense, three essential elements must be proved by the 

defendant by a preponderance of the evidence: "(1) The slayer must have 

been free from fault in provoking or continuing the difficulty which resulted 

in the killing . . . . (2) The slayer must have reasonably believed that he was 

in imminent danger of death, great bodily harm, or some felony, and that 

there was a necessity to kill in order to save himself therefrom . . . . (3) The 

slayer must not have violated any duty to retreat or avoid the danger . . . ." 
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Commonwealth v. Roundtree, 269 A.2d 709, 712 (Pa. 1970) (citations 

omitted) (emphasis added). 

23.   An unreasonable belief that one's life is in jeopardy will not excuse a 

killing, but it will reduce the degree to voluntary manslaughter.  

Commonwealth v. Jones, 331 A.2d 658 (Pa. 1975).  "[T]he elements 

necessary to establish unreasonable belief voluntary manslaughter, which is 

sometimes loosely referred to as [']imperfect self-defense[']" require proof of 

"an unreasonable belief rather than a reasonable belief that deadly force was 

required to save the actor's life." Commonwealth v. Tilley , 595 A.2d 575, 

582 (Pa. 1991).3 

24.  Brown told his trial counsel that he was acting in self-defense when he shot 

D.J.  Specifically, Brown avers that D.J., upon Brown’s approach, lifted his 

shirt to show the gun that was tucked in his pants.4  D.J. reached for the gun, 

at which point Brown used his left hand to grab D.J.’s right hand (which was 

reaching for the gun); a tussle ensued during which D.J. was spun around, 

 
3 Voluntary manslaughter pursuant to 18 Pa.C.S.A. § 2503(b) is defined as: 

 

(b) Unreasonable belief killing justifiable.--A person who intentionally or 

knowingly kills an individual commits voluntary manslaughter if at the time of the 

killing he believes the circumstances to be such that, if they existed, would  justify 

the killing under Chapter 5  of this title, but his belief is unreasonable. 

 
4 Brown saw the handle of the gun, but not the orange tip on the barrel.  
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and, fearing for his life, Brown aimlessly fired one shot.  Brown did not 

initiate the encounter by grabbing D.J. by the shirt.  

25.   Brown specifically discussed these facts with his counsel at the preliminary 

hearing, Mr. Johnson, and the plan was to pursue a self-defense or 

manslaughter theory at trial.5  

26.   Upon Mr. Cooper being appointed, Brown reiterated the above recounted 

facts, and told Mr. Cooper that he wanted to pursue a self-defense/ 

manslaughter theory at trial.  

27.   Brown avers that Mr. Cooper rejected this theory and insisted on pursuing 

an alibi defense.   

28.   “With individual liberty…at stake, it is the defendant's prerogative, not 

counsel's, to decide on the objective of his defense.”  See, McCoy v. 

Louisiana, 138 S.Ct. 1500, 1505 (2018).   

29.  When counsel violates that prerogative, prejudice is presumed.  See, 

McCoy, infra at 138 S. Ct. 1500, 1511 (2018)(holding that the deprivation of 

the right to present one’s desired defense is structural error not subject to 

harmless error review and thus prejudice under Strickland need not be 

proven). 

 
5 The undersigned has reached out to Mr. Johnson, who has advised him that, due 

to the age of the case, he does not remember any details about his representation of 

Mr. Brown.  Mr. Johnson will not be called as a witness.  
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30.   Brown’s underlying claim has merit.  Had the jury believed the facts as he 

recounted them, it could have found that Brown satisfied the elements of 

self-defense.  Brown was free from fault in the provocation because he did 

not place his hand on D.J. until D.J. showed him his gun and reached for it; 

he reasonably believed he was in imminent danger of great bodily harm; and 

under the circumstances it would have been impossible for him to retreat to 

protect himself in the face of a person who had reached for a gun.   

31.  Even if Brown’s belief that he was in imminent danger was not reasonable, 

the jury could have returned a verdict of voluntary manslaughter under these 

circumstances.  

32.  The facts that Brown would have testified to are corroborated by 

Commonwealth witness T.G., who testified that not only did D.J. pull a gun 

on the crowd of children, but that he brandished a gun at T.G., too.  See, 

N.T. 7/11/17 at 145.  T.G. also corroborates that D.J. flashed his gun at 

Brown and reached for it before Brown grabbed his hand.  See, N.T. 7/11/17 

at 148 (“No.  He grabbed his hand because everybody thought it was a real 

gun.  I thought it was a real gun.”).  
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33.   Given these circumstances, Mr. Cooper could have had no reasonable 

basis6 for ignoring Brown’s request to pursue a self-defense/ manslaughter 

defense.  Rather than heed Brown’s prerogative (see, McCoy, supra), Mr. 

Cooper put up an ineffectual alibi witness7 who admitted he did not come 

forward until two years after the crime, and whose testimony was not 

corroborated by any of the other people that he and Brown supposedly 

interacted with on that night.8 

34.   Pursuant to McCoy, supra, prejudice is presumed.   

35.   Even if prejudice were not presumed, Brown has established by a 

preponderance of the evidence that the outcome of the trial would have been 

different had his chosen defense been proffered.  His testimony was wholly 

corroborated by T.G. and would have been credited by the jury had it been 

proffered. 

 

 
6 Per the attached Witness Certification, Mr. Cooper does not recall ever discussing 

self-defense with Brown.    

 
7 Thomas Wheeler will be called as a witness.  See, Exhibit ‘A’ to Certification of 

Witnesses.  Mr. Wheeler spoke to both Brown and Mr. Cooper about the self-

defense theory.  

 
8 The Commonwealth improperly shifted the burden of proof during its closing 

arguments when it pointed out all the witnesses that the defense did not call.  See, 

N.T. 7/12/17 at 133.  



15 

 

V. CONCLUSION 

36.   Brown had a right to present his desired defense which was in fact 

corroborated by the Commonwealth’s own evidence,  and his prerogative was 

unreasonably declined by trial counsel.  Brown was prejudiced because his 

plausible version of events would have been much more readily accepted by 

the jury than the ineffectual alibi witness that was proffered.  

37.   As such, Brown is entitled to a new trial, or at a minimum, an evidentiary 

hearing.  

WHEREFORE, Petitioner Brown requests that he be granted a new trial; or in 

the alternative, an evidentiary hearing. 

       Respectfully Submitted: 

          

 ___________/s/TODD M. MOSSER_____________ 

  TODD M. MOSSER, ESQUIRE 

Counsel for Dimitrius Brown 

DATE: 10/1/20 
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CERTIFICATE OF SERVICE 

 

 The undersigned counsel hereby certifies that on this day the foregoing 

document was served upon the Philadelphia County District Attorney’s Office via 

the First Judicial District’s e-filing system.   

             

                         /s/ TMM 

 

         Todd M. Mosser, Esquire 

 Date: 10/1/20 
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WITNESS CERTIFICATIONS 

 

 On Friday, September 25, 2020, I conferred with trial counsel, Ben Cooper, 

Esquire.  He advised that he will testify that Brown never discussed a theory of 

self-defense with him.  

 On Tuesday, September 29, 2020, I obtained a signed statement from 

Thomas Wheeler.  That statement, including his date of birth and address, is 

attached hereto as Exhibit ‘A.’  

                         /s/ TMM 

 

         Todd M. Mosser, Esquire 

 Date: 10/1/20 
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     EXHIBIT ‘A’ 

STATEMENT OF THOMAS WHEELER 
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APPENDIX C 

  



MATTHEW F. SULLIVAN, ESQ.    

Identification No.  313293 

1327 Spruce Street, 7D 

Philadelphia, PA  19107 

(215) 796-0263 

______________________________________________________________________________ 

        

COMMONWEALTH OF PENNSYLVANIA : PHILADLEPHIA COUNTY 

       : COURT OF COMMON PLEAS 

       : CRIMINAL DIVISION 

  v.     : 

       :      

       :       

DIMITRIUS BROWN    : CP-51-CR-0012767-2015  

        

 

NOTICE OF APPEAL 

 

 Notice is hereby given that Defendant, Dimitrius Brown, hereby appeals to the 

Superior Court of Pennsylvania from the order, which dismissed his PCRA petition, 

dated October 1, 2020. 

       

 

     

Date: October 13, 2020    /s/ Matt Sullivan  

       Matthew F. Sullivan, Esquire 

       Attorney for Defendant 

        



AFFIDAVIT OF SERVICE 

 

 I certify that I am this day serving a true and correct copy of the Notice of 

Appeal, by electronic filing to the following: 

 

Honorable Barbara A. McDermott  

Stout Justice Center, Room 1418  

Philadelphia, PA 19107 

 

District Attorney of Philadelphia 

3 Penn Square Plaza 

Philadelphia, PA 19102 

 

Superior Court of Pennsylvania 

Office of the Prothonotary 

530 Walnut Street, Third Floor 

Philadelphia, PA 19106 

 

Clerk of Quarter Sessions 

Superior Court Appeals 

Room 601, City Hall 

Philadelphia, PA 19107 

 

 

 

 

 

 

 

 

Date: October 13, 2020    /s/ Matt Sullivan  

       Matthew F. Sullivan, Esquire 
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APPENDIX D 

  



MATTHEW F. SULLIVAN, ESQ.    

Identification No. 313293 

1327 Spruce Street, 7D 

Phila., PA 19107 

(215) 796-0263 

matthew.sullivan.esq@gmail.com 
 

 
COMMONWEALTH OF PENNSYLVANIA : Philadelphia County 
 : Court of Common Pleas 
         : Criminal Trial Division 
 v. : 
       :   
 : 1973 EDA 2020 
DIMITRIUS BROWN    :  CP-51-CR-0012767-2015 
 

 

STATEMENT OF MATTERS COMPLAINED OF ON APPEAL  

PURSUANT TO Pa.R.A.P. 1925(b) 

  

TO THE HONORABLE BARBARA A. McDERMOTT, JUDGE OF THE SAID COURT:  

  

By and through below-signed counsel, Dimitrius Brown raises the following issue on 

appeal pursuant to Pa.R.A.P. 1925(b). In the below allegation of error, this Honorable Court 

erred, unfairly prejudiced, and violated rights of due process guaranteed by both the United 

States Constitution and the Pennsylvania Constitution: 

1. This Honorable Court erred and abused its discretion when the Court dismissed 

Mr. Brown’s PCRA Petition.  

2. Mr. Brown claimed trial counsel was ineffective under both the Pennsylvania 

Constitution and the United States Constitution. The test for ineffectiveness is the 

same. Strickland v. Washington, 466 U.S. 668 (1984). To prevail on a claim that 

counsel was constitutionally ineffective, Mr. Brown was required overcome the 

presumption that counsel was effective by showing that: (1) the underlying 

substantive claim had arguable merit; (2) counsel whose effectiveness is being 



challenged did not have a reasonable basis for his actions or failure to act; and (3) 

Mr. Brown suffered prejudice as a result of counsel’s deficient performance. See 

Commonwealth v. Pierce, 786 A.2d 203, 213 (Pa. 2001). A failure to meet any of 

the prongs bars relief. 

3. Mr. Brown argued that he sought to argue a self-defense theory, but counsel 

ignored him. “Where matters of strategy and tactics are concerned, counsel’s 

assistance is deemed constitutionally effective if he chose a particular course that 

had some reasonable basis designed to effectuate his client’s interests.” 

Commonwealth v. Colavita, 993 A.2d 874, 887 (Pa. 2010) (citation omitted). “A 

finding that a chosen strategy lacked a reasonable basis is not warranted unless it 

can be concluded that an alternative not chosen offered a potential for success 

substantially greater than the course actually pursued.” Id.  

4. Mr. Brown asserts that this Court erred in its analysis because the Court should 

have focused on determining whether the alternative not chosen[, i.e., self-

defense,] offered a potential for success substantially greater than the course 

actually pursued.” Id. Instead, the Court focused on the parties’ credibility. 

 

 

Respectfully Submitted,  

 

       /s/ Matt Sullivan                                                                                       

       Matthew Sullivan, Esq. 

Date: November 19, 2020    Attorney for Mr. Brown 

 

 

 



CERTIFICATE OF SERVICE 

  

I, Matthew Sullivan, Esq., hereby certify that I am this day serving a true and correct 

copy of the foregoing upon the parties indicated below via electronic filing. 

 

Honorable Barbara A. McDermott  

Stout Justice Center, Room 1418  

Philadelphia, PA 19107 

 

District Attorney of Philadelphia 

3 Penn Square Plaza 

Philadelphia, PA 19102 

 

  

                                                                                     

  

  

       /s/ Matt Sullivan  

       Matthew Sullivan, Esq.                                           

 

 

Dated: November 19, 2020 
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APPENDIX F 

  



MATTHEW F. SULLIVAN, ESQ.    

Identification No. 313293 

1327 Spruce Street, 7D 

Phila., PA 19107 

(215) 796-0263 

matthew.sullivan.esq@gmail.com 
 

 
COMMONWEALTH OF PENNSYLVANIA : Philadelphia County 
 : Court of Common Pleas 
         : Criminal Trial Division 
 v. : 
       :   
 : 1973 EDA 2020 
DIMITRIUS BROWN    :  CP-51-CR-0012767-2015 
 

 

SUPPLEMENTAL STATEMENT OF MATTERS COMPLAINED OF ON APPEAL  

PURSUANT TO Pa.R.A.P. 1925(b) 

  

TO THE HONORABLE BARBARA A. McDERMOTT, JUDGE OF THE SAID COURT:  

  

By and through below-signed counsel, Dimitrius Brown raises the following additional 

issue on appeal pursuant to Pa.R.A.P. 1925(b). In the below allegation of error, this Honorable 

Court erred, unfairly prejudiced, and violated rights of due process guaranteed by both the 

United States Constitution and the Pennsylvania Constitution: 

1. This Honorable Court erred and abused its discretion when the Court denied Mr. 

Brown’s request to continue the evidentiary hearing. Mr. Brown requested the 

continuance because he was not physically present due to restrictions associated 

with the pandemic. See Notes of Testimony, 10/1/2020, at 8-10. 

 

Respectfully Submitted,  

       /s/ Matt Sullivan                                                                                       

       Matthew Sullivan, Esq. 

Date: February 9, 2021    Attorney for Dimitrius Brown 

 



CERTIFICATE OF SERVICE 

  

I, Matthew Sullivan, Esq., hereby certify that I am this day serving a true and correct 

copy of the foregoing upon the parties indicated below via electronic filing. 

 

Honorable Barbara A. McDermott  

Stout Justice Center, Room 1418  

Philadelphia, PA 19107 

 

District Attorney of Philadelphia 

3 Penn Square Plaza 

Philadelphia, PA 19102 

 

  

                                                                                     

  

  

       /s/ Matt Sullivan  

       Matthew Sullivan, Esq.                                           

 

 

Dated: February 9, 2021 
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