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 Appellant Derrick Harvey, through counsel, respectfully submits this reply 

brief in further support of his appeal. In this reply, Mr. Harvey responds to the 

arguments made by the Commonwealth in its Brief for Appellee. In all other 

respects, Mr. Harvey relies on the arguments set forth in his principal brief. 

A. Mr. Harvey was given an illegal sentence on Count 8, 

Attempted Murder. In defense of the illegal sentence, 

the Commonwealth, like the sentencing court below, 

relied on irrelevant arguments about vindictive 

sentences.  

 

 The Commonwealth, like the sentencing court below, misconstrued Mr. 

Harvey’s claim. Mr. Harvey claims that the lower court did not have the authority 

to impose additional prison time for Count 8, Attempted Murder, because any 

more time imposed on that count would violate Mr. Harvey’s right to be free from 

double jeopardy. Mr. Harvey served the statutory-maximum sentence allowable 

prior to resentencing. The Commonwealth responded to this claim by citing cases 

that analyze whether or not a particular sentence is vindictive. But that is a separate 

legal claim that is not present in the instant matter. The Commonwealth did not 

offer a plausible basis for arguing that the new statutory-maximum, consecutive 

sentence for attempted murder is legal. 
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 The sentencing order issued on September 19, 2018, contains three entries 

which frame the issue.1 

First, the sentencing court imposed a sentence of 20 years to life 

imprisonment on Count 1, Murder of the First Degree.  

 

 Second, the court imposed a sentence of 10 to 20 years of incarceration on 

Count 8, Attempted Murder.  

 

 Lastly, the court ordered Count 8 to run consecutive to Count 1.  

 

 At the time that this order was imposed, Mr. Harvey had already served 20 

years, 8 months and 9 days in custody for this case. As a result, the consecutive 

sentence imposed on Count 8, Attempted Murder, is prohibiting him from parole 

eligibility. Stated another way, but for the consecutive sentence imposed on Count 

8, Attempted Murder, Mr. Harvey would be eligible for parole. By forcing Mr. 

 
11 The order is included in Mr. Harvey’s principal brief pursuant to Rule 2115(a) of 

the Rules of Appellate Procedure. 
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Harvey to serve more time for the Attempted Murder charge (as he is right at this 

very moment), the sentencing court violated his right to be free of double jeopardy. 

 The Commonwealth asserted that Mr. Harvey’s claim is a challenge to the 

discretionary aspects of his sentence and is therefore waived. (Brief for Appellee, 

9-10) In support of its argument, the Commonwealth relied on Commonwealth v. 

Robinson, 93 A.2d 15 (Pa. Super. Ct. 2007) (en banc), and Commonwealth v. 

Barnes, 167, A.3d 110 (Pa. Super. Ct. 2017) (en banc). But those cases state 

clearly that issues challenging a sentence as vindictive are challenges to the 

discretionary aspects of sentencing. See Robinson, 93 A.2d at 21 (“Here, 

Appellant’s claim is one of vindictiveness”), and Barnes, 167 A.3d at 122 

(Appellant “claims that his sentence on remand invites a presumption of 

vindictiveness”). Again, Mr. Harvey does not allege that the sentence imposed was 

vindictive. Instead, he argues that, because he was sentenced on a charge for which 

he has already served the maximum-allowable penalty, the sentence is illegal. One 

cannot waive a claim that his sentence is illegal. See, e.g., Commonwealth v. 

Robinson, 7 A.3d 868, 870-71 (Pa. Super. Ct. 2010) (claim if illegal sentence 

cannot be waived). 

 The Commonwealth argued that this Court must consider Mr. Harvey’s 

“sentence in the aggregate[.]” (Brief for Appellee at 10) According to the 

Commonwealth, there can be no double jeopardy violation here because the 
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aggregate sentence Mr. Harvey received was less than the previously-imposed 

sentence. (Id. at 10-11) But to support this contention, the Commonwealth again 

cited to Barnes and also to Commonwealth v. McHale, 924 A.2d 664 (Pa. Super. 

Ct. 2007). However, the Barnes case dealt with an allegation of a vindictive 

sentence. And, as Mr. Harvey stated in his principal brief, McHale also deals only 

with an allegation of a vindictive sentence. (Brief for Appellant, 20-21)  

The Commonwealth did not present any persuasive argument that the 

sentence is legal. Instead, the Commonwealth argued that Mr. Harvey’s sentence is 

not vindictive. On that point, all parties agree; there is no allegation that the 

sentencing court imposed a vindictive sentence. It is not surprising that the 

Commonwealth failed to offer a persuasive argument in support of the new, 

statutory-maximum sentence; after all, there can be no legal basis to impose an 

illegal sentence. 

The Commonwealth next argued that Mr. Harvey received all applicable 

credit for time served and that he is not entitled to “double counting”. (Brief for 

Appellant, 14-20) Once again, the Commonwealth supported its argument with an 

analysis of an entirely distinct issue.  

The Commonwealth argued that “a defendant is not entitled to duplicate 

credit for time served” (id. at 15), and draws support for this contention from three 

cases: (1) Commonwealth v. Ellsworth, 97 A.3d 1255 (Pa. Super. Ct. 2014), (2) 
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Commonwealth v. Merigris, 681 A.2d 194 (Pa. Super. Ct. 1996), (3) 

Commonwealth v. Hollawell, 604 A.2d 723 (Pa. Super. Ct. 1992). Each of those 

cases present the same issue for review. But the question presented for review in 

those cases differs from the issue presently before this Court. 

In each of the cases the Commonwealth cites, the defendant was charged on 

multiple dockets based on unrelated series of crimes. See Ellsworth, 97 A.3d at 

1256 (appellant convicted and sentenced for burglary on one docket and state 

parole board moved to revoke parole on a four-year-old charge on a different 

docket number); Merigris, 681 A.2d at 79-80 (appellant charged with burglary on 

one docket, an unrelated drug-related case on another docket, and an unrelated 

federal matter, as well); and Hollawell, 604 A.2d at 43-44 (appellant charged on 

two state-court dockets with unrelated series of crimes and a separate federal 

charge). The question thus presented in each case was whether a defendant is 

entitled to credit for time served as a matter of law when he incurs multiple 

unrelated arrests, convictions and sentences. And the Commonwealth correctly 

points out that a defendant is not entitled to such time credit.  

But that is not what is at issue in Mr. Harvey’s case. Mr. Harvey served the 

statutory-maximum, 20-year sentence for attempted murder pursuant to a final 

sentencing order. It would be absurd to claim that a criminal defendant who served 

a sentence for a specific charge did not accrue credit for the time he or she served. 
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And though the Commonwealth claimed that the sentencing court granted credit 

for time served, a plain view of the sentencing order shows that time credit was 

given on Count 1, Murder, but not for Count 8, Attempted Murder. Thus, the 

sentencing court did not grant credit for the statutory-maximum, 20-year sentence 

that Mr. Harvey already served. And the Commonwealth’s arguments address an 

issue that is which is not germane to Mr. Harvey’s appeal. 

The Commonwealth offered another red herring when it argued that 

Commonwealth v. Johnson, 967 A.2d 1001 (Pa. Super. Ct. 2009), somehow 

mandates that 42 Pa.C.S. § 9660(2) is inapplicable to Mr. Harvey’s case. (Brief for 

Appellant, 18) In Johnson, the issue was whether the defendant was entitled to 

credit for time served on an original sentence when he is later sentenced for a 

violation of probation. Id. at 1005. This Court held that, in the defendant’s 

situation, time credit was not mandatory because “revocation is not a second 

punishment for the original conviction, but rather is an integral element of the 

original sentence.” Id. (quoting Commonwealth v. Mullins, 918 A.2d 82, 85 (Pa. 

2007)). This issue is distinct from the instant matter. Indeed, this Court has held 

that when a defendant is sentenced on a probation-revocation charge, he is only 

entitled to credit for time served if failing to do so would result in the defendant 

serving a sentence in excess of the statutory maximum. See, e.g., Commonwealth v. 

Crump, 995 A.2d 1280, 1294 (Pa. Super. Ct. 2010) (“Nor is a defendant 
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automatically granted credit for time served while incarcerated on the original 

sentence unless the court imposes a new sentence that would result in the 

defendant serving time in prison in excess of the statutory maximum.”) That is a 

closer analogue to the instant matter than anything presented in Johnson. 

The Commonwealth tried to convince this Court to punt and force Mr. 

Harvey to bring his claim to the Commonwealth Court. (Brief for Appellant, 14) 

But that argument is premised on the sentencing court awarding time credit for 

Count 8, Attempted Murder. The court did not grant credit for time served on the 

attempted murder charge, though. Therefore, this Court should resolve Mr. 

Harvey’s issue.  

This Court has made clear in prior rulings that it has the authority to resolve 

this issue with finality. In Commonwealth v. Diamond, 546 A.2d 628 (Pa. Super. 

Ct. 1988), this Court found that the defendant’s time served was in excess of the 

sentence imposed upon resentencing. The Court held that the proper remedy was 

“for [the defendant] to be released[.]” Id. at 93. The Court did not rule that the 

defendant was serving an illegal sentence but, nonetheless, should go to the 

Commonwealth Court. Accordingly, Mr. Harvey respectfully requests that this 

Court grant him credit for time served on Count 8, Attempted Murder, and order 

him eligible for parole. 
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B.  The sentence imposed for first-degree murder is 

illegal. 

 The Commonwealth argued that the Mr. Harvey’s sentence for first-degree 

murder is lawful because our Supreme Court has held that the sentencing scheme is 

constitutional in Commonwealth v. Batts (“Batts I”), 66 A.3d 286 (Pa. 2013) and 

Commonwealth v. Batts (“Batts II”), 163 A.3d 410 (Pa. 2017). Though Mr. Harvey 

disagrees with those holdings, the Commonwealth is nonetheless right that 

“[n]either this Court nor a resentencing court could choose to disregard” those 

cases. (Brief for Appellant, 22) Mr. Harvey presents the following reply for the 

purpose of preserving his claim for further appellate review in other courts, should 

that review be necessary. 

 By applying Batts I to a collateral-review proceeding such as Mr. Harvey’s 

matter, the sentencing court committed an unenforceable and retroactive judicial 

expansion of a narrow and precise statutory law in violation of the Fourteenth 

Amendment’s due process guarantees and protection from ex post facto laws, as 

well as the same protections found in Article 1, Section 10 of the Pennsylvania 

Constitution. See Bouie v. City of Columbia, 378 U.S. 347 (1964) (applying a 

judicially-created, novel construction to a criminal statute violated the Due Process 

Clause of the Fourteenth Amendment), and Commonwealth v. Davis, 760 A.2d 406 

(Pa. Super. Ct. 2000) (sentencing appellant to multiple sentences based on a 

judicially-created rule made after the appellant committed his crime violated the 
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due process clauses in Article 1, § 10 of the Pennsylvania Constitution and the 

Fourteenth Amendment of the federal constitution). 

 The sentencing court additionally engaged in a prohibited act of judicial 

commutation by sentencing Mr. Harvey to a life term of incarceration with a 

parole-eligibility date. Article 4, Section 9 of the Pennsylvania Constitution vests 

the power of commutation with the executive branch. That power cannot be 

impinged upon by the judiciary. See Commonwealth v. Michael, 56 A.3d 899, 903-

04 (Pa. 2012) (per curiam) (clemency powers are entrusted to the executive and 

may not be judicially exercised), and Commonwealth v. Button, 481 A.2d 342, 

349-50 (Pa. Super. Ct. 1984) (commutation is not a prerogative of the courts). 

Here, the legislature affixed the penalty for first-degree murder as either life 

without the possibility of parole or execution. Both of those penalties have since 

been declared cruel and unusual. But that does not permit the judiciary to engage in 

commutation and shorten the sentence when the legislature has not provided for 

that specific sentence. 
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CONCLUSION 

 Mr. Harvey requests that this Court amend his sentence for attempted 

murder to a concurrent sentence with credit for time served from the date of his 

arrest. He further requests that this Court vacate his sentence for the homicide 

conviction. 

Respectfully submitted, 

/s/ David M. Simon 

David M. Simon, Esquire 

Attorney for Appellant 
Attorney ID No. 208044 
330 Market Street 
Camden, NJ 08102 
267-606-9020 

Date: March 29, 2021 david@davidmsimon.com 
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